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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1921 
r· 
T~ H~ NOTTINGHAM .AND. S. T .. NOTTINGHAM~ Plain .. 
tiffs in Error, 
ve1·sus 
FARMERS. & ~fERCllA.NTS TR.UST BANI{, Defendant 
in Error. 
To the Honorable .Justices of said Court: 
· Your petitioners, T. H. Nottingham and S~ T. Nottingham, 
respectfully represent that they arc aggTieved by a judgment 
.rendered against them jointly by the Circuit Court for North-
ampton County, on the 13th day of July, 1937, in an action at 
la,v, wherein they were defendants and the F'armers and-Mer-
chants Trust Bank (hereinafter referred to as plaintiff) was 
plaintiff. The said judgment was in the principal sum of Six 
Thousand Eight Hundred ($6·,800.09) Dollars, with interest 
from July 13, 1937, and costs. . · · · 
From the accompanying transcri.i1t, it appears that the case 
in whi~h this judgment was rendered was as follows: 
· Prior to December, 1932, your petitioners (hereinafter 
c~lled defendants) had been stockholders and directors of a 
banking institution in Northampton County lmown as the 
Cheriton Banking Company, Incorporated, hereinafter called 
the Cheriton Bank. But they owned ·only one share, each, 
· of the stock of this institution, and, while they were direc~ 
tors, -they were directors who did not direct. They hac} 
absolutely nothing to do with the conduct of the affairs of the 
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institution. At thnes they attended directors' meetings, but 
more frequently they did not (It., pp. 79, 80, 125). The said 
T. H. Notting·ham was also the attorney of this bank, but he 
was paid no retainer, and the work which he did for it through-
out a long- period was trifling in amoWlt and more trifling in 
importance (R., p. 80). Son1e tin1e in Decmnber, 1932, negotia-
tions were entered into between this bank, another bank called 
the Townsend Bank, and still another known as the Farmers 
and Merchants Trust Bank, both of the latter then being also 
engaged in the banking business in Northampton County, 
looking to a merger of the three institutions. Of these ne-
gotiations petitioners were not even informed until they had 
reached the point of consum1nation (R .. , p. 81). On the 23rd 
day of December, 1932, defendants nt the urgent request of 
the other directors of their bank signed a joint and several 
bond (hereinafter called the bond) in the sum of $32,000.00 
for the purpose therein stated (R., p. 4). According to their 
testimony, they were assured by the cashier of their bank, 
upon whom they relied, and, as is subnritt.ed, had the right to 
rely, that, notwithstanding a depreciation in its asRets, the 
bank was perfectly solvent and able to pay off all of its credi-
tors at any time (R .. , pp. 87, 122). It turned out, after the 
merger, that the assets of the Cheriton Bank 'vere at the. tin1e 
insufficient by an an1ount in excess of $32,000.00 to meet its 
liabilities. Accordingly the plaintiff, which, as the bank 
created by the 1nerger, had succeeded to all the assets of the 
Cheriton Bank, by noti-ce of motion, instituted this action at 
law on the said bond to recoYer from defendants a balance of 
$6,800.00 alleged to be due thereon. 
Defendants den1urred to the notice of motion, in which cle-
tnurrer the plaintiff joined, and also filed a joint plea of the 
statute of limitations, "rhich tl1e plaintiff moved to reject. 
Defendants' den1urrer 'vas overruled by the Court, and plain-
tiff's motion to reject the plea of the statute sustained. De-
fendants also filed a joint plea of the general issue, a joint 
special plea denying that there had been a breach of the con-
dition of the bond, and also two separate pleas; that of the 
said T. H. Notting:ham alleging that the bm1cl had been signed 
upon condition that it was not to be binding upon defendants 
unless it should be signed by all of the directors of the Cheri-
ton Bank, and that this condition had not been met; that, in 
addition, it had been executed by defendants upon the assur-
ance of the cashier of the bank that it was solvent, and that 
tl1is had turned out to be untrue; and also that the signature 
of the said T. H. Nottingham to the bond had been obtained 
hy the fraudulent suppression of material information; and 
thnt of the said S. T. Notting·hanl alleging all the above mat-
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ters except the suppression as to him of the said information. 
The plaintiff moved that these pleas also be rejected, but the 
Court overruled this motion; and thereupon the case went 
to trial with issue joined on the plea of the general issue, 
but without any replications having been filed as to any of 
the said special pleas (R., p. 18). 
During· the course of the trial the Court reversed itself 
con1pletely in regard to most of the questions raised by the 
special pleas. We shall point out and discuss these changes 
of front as we proceed. It. also made adverse rulings on ma-
terial questions of evidence which were harmful in the ex-
h·eme to defendants. It also, at times, gratuitously com-
mented in a manner not only adverse, but highly offensiv~, 
to defendants, on the evidence. Nor did it stop there, but 
at least on one occasion made highly damaging statements to 
the jury in regard to a matter as to 'vhich no testimony had 
been introduced by either side. It allowed the jury to pass 
upon one question only, namely, the defense set up in one of 
the special pleas that the signatures of defendants to the bond 
had been obtained by the assurance of the cashier of the Cheri-
ton Bank that it was sohrent. The hostile attitude of the 
Court made the decision of the jury a foregone conclusion. 
It is respectfully submitted that the Court erred in the fol-
lowing particulars: 
1. It should have sustained the demurrer of the defend-
ants. 
A copy of the bond sued upon was attached to and made a 
part of plaintiff's notice of motion (R., pp. 4-6). The origi-
nal was filed as plaintiff's Exhibit No. 3 (R., p. 36). The only 
condition of this bond was that the assets of the Cheriton 
Bank should be sufficient to dischare-e its liabilities 'ttnder a;nd 
bJJ virtue of the 1nergcr agreem.ent ..__behvee-n it and the other 
two banks. We quote the exact language: · 
"Now, therefore, if the assets of any kind 'vhatsoever of 
the Cheriton Banking· Company, Incorporated, shall be suf-
ficient to take care of, pay and fully discharg-e all the lia-
bilities of the Cheriton Banking Company, Incorporated, un~ 
der and by virtue of the joint agreement or merger afore-
said and appraisals made thereunder, then this obligation 
is to be void, otherwise to remain in force and virtue." 
We repeat that this condition simply required that the as-
sets of the ·Cheriton Bank should be sufficient to discharge 
its liabilities under the rnerger agree~ment. The additional 
'vords ''and appraisals made thereunder'' add nothing to 
. . l .• 
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th~ condition. It was a condition as to meeting. tlie liabilities 
of the bank-not ·to its depositors-but solely under tlie 
merger agre~ment-and nothing more. . 
What were the liabilities. of the Cheriton -Bank -under -the 
'merger agreem,ent? A copy of that agreement was intro~ 
duced in evidence as Exhibit No. 7, but has not been copied 
into the record (R., p. 40). It and all the other exhibits will 
be used in their original form in this Court. It will be seen: 
that the only obligation imposed upon the Cheriton Bank by 
this merger agTeement 'vas to have its assets appraised and 
then turn them over to the merged bank, the plaintiff in this 
case. There was no further oblig·ation imposed upon the 
Cheriton Bank or indeed any of the three constituent banks. 
They did not agree that their assets should equal their lia-
bilities~ ;11or that, if they did not~ they should raise additional 
funds for that purpose. Perhaps the draughtsman of tho 
!Ilerger agreement thought that the language used by him 
irnposed an obligation upon the constituent banks to haye 
assets equal to their liabilities. If such was his purpose, he 
did not use the language necessary to carry it into effect. A 
liability ~hder an agreement means a liability created by that 
agreement. t The merger agreement between the three banks 
which united t~· form the plaintiff created no liability what-
ever upon any of these banks except to turn over its assets to 
the plaintiff; the constituent banks did no.t thereby agree that 
their assets were equal to their: liabilities, or that they would 
make good any deficiency that. might exist. . . 
2. lf the Court erred in ·overruling the demurrer, it neces-
sarily also erred in nnt settinQ." aside the jury's verdict; for 
of course there was no eviden~e whatever that the Cheriton 
Bank had not ttJrned over its assets to the merged bank or 
hac:l failed to have them appraised. . . 
3. On December 23, .1932, defendants w:ere asked to attend 
a meeting of the directors of the_ Cheriton Bank. At this 
meeting they were, for the first time, made .acq1,1ainted with 
th~ proposed merger of the three banks, and ~he merger agree-
ment, 'vhich had been prepared by the ·counsel .of one of th~ 
other two banks, was presented to them. The-·said bond 'vas 
also presented to them, and they were requested to sign it 
The said T. H. Nottingham- was very· r~lu~ta~t to exe~ut~ 
the bond; and neither defendant consented to do·so until he 
had been &ssured-as both defendants testified-by the cashier 
of the Cheriton Bank that it was solvent, and it had been dis~ 
tinctlr, agreed that, unless every director of the bank should 
sig·n lt, it should not becon1e eff~ctive. Suddenly, after ~{r. 
T ~ :a. Nottingham had testified to this effect, the Court, with-
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out any request on the part of opposing counsel so to do, an-
nounced that it did not think that this testimony was admis-
sible, and directed that it should be stricken out (R., pp. 86, 
87, 88, 89). In vie'v of the fact that tlie Court had just a short 
while before held that the plea setting up this defense was 
good, its action came as a great surprise to defendants, and 
their counsel, very naturally, asked leave to argue the ques-
tion. The Court replied that it would hear argument, but 
that it would be a useless performance, as its mind was made 
up and could not be changed. Accordingly, the evidence 
which the witness had just given to the effect that he had 
signed the bond conditionally, ·with the understanding that 
every director was to sign it, was stricken out (R., pp. 89, 
90). Subsequently, too, when the defendant S. T. Notting-
ham had testified to the same effect (R., p. 122), his testimony 
was also, on motion of opposing counsel, stricken out. To 
this action of the Court the defendants of course duly ex-
cepted. (Ibid.) 
It developed at the trial that originally the directors of 
the Cheriton Bank had prepared a bond in whic)l one R. Ful-
ton Powell, a director of the bank, was included among the 
names of those set out in the caption as makers; that he had 
refused to sign it; and that thereupon a new bond had been 
used from which the name of .Mr. Powell had been omitted 
(R., pp. 87, 110, 111, 112). As just stated, the Court, with-
out any argument 'vhatevcr, and without any suggestion from 
opposing counsel, took the view that, inasmuch as Mr. Powell's 
name had been omitted from the second bond, defendants 
should not be allo·wed to show that they had executed it upon 
condition that every director of the bank should sign it-
that such testimony would be a violation of the parol evidence 
rule. No argument is necessary to demonstrate the fallacy 
of this view. Defendants 'vere not concerned with the names 
which were set out in the caption of the bond. What they 
had insisted upon, and what they were solely concerned with, 
was that every director of the bank should sign the bond. 
The agreement 'vhich they had 1nade with the Cheriton Bank, 
and the condition upon which they signed, was not that only 
those directors named in the caption should sign it, but that 
every director of the bank should sign it, whether named in 
the caption or not. They didn't care 'vho was named in the 
caption, but they did care that every other director of the 
bank should join with them in executing it. If those direc-
tors who were the leading spirits in the merger, in the hope 
that the Court would take the vie"r of the matter which it did 
take, deliberately omitted Powell's name from the caption 
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of the bond, then they deliberately meant to practice a fraud 
upon defendants. But, notwi.thstanding Po·well 's name did 
not appear in the captio;n, there was no reason why he could 
not have signed it; and if he had done so, he would have been 
just as much bound by his signature as thoug·h his name had 
appeared in the caption. See, as to this, the case of Beery v. 
Homan's Committee, 8 Gratt. 48. 
In the hope that the Court would correct its error in re-
gard to this matter, defendants, at the close of the case, re-
quested it to give the follo,ving- instruction (R., p. 164): 
''The ·Court instructs the jury that if they believe from the 
evide.nce that at the meeting of the Directors at which the 
bond at point was signed by them, it was expressly stated in 
the presence of all the Directors then present that the said 
bond should not become effective unless and until it was 
signed by all the Directors of the Cheriton Banking Com-
pany; that, having been sig·ned by the defendants, it was 
left by them with the Cashier of the bank with this distinct 
understanding· on their part; that at the time R. Fulton 
P-owell was one of the Directors of the said bank, but did not 
sign the said bond; then thei·e was never any liability on the 
part of these two defendants on the said bond, and you should 
bring in verdict in their favor." 
The Court, however, adhered to its erroneous ruling and 
refused to give the instruction. As "re have endeavored to 
show, it should have reinstated the evidence which it had 
stricken out and given this instruction. 
The decision of this Court in the case of Bla.ir v. SecuritJJ 
Bank, 103 Va. 762, is absolutely on all fours ·with the present 
case. It settles this question and compels a reversal of the 
lower Court. 
4. At the time defendants executed the bond of December 
23, 1932, the Cheriton Bank already held, or rather the Com-
missioner of Insurance and Banking held for it, a bond bear-
ing date F·ebruary 19, 1932, in the sum of $25,000.00 with 
condition to save harmless all of its depositors against loss 
b;v reason of any depreciation in its assets (R., pp. 9, 94, 95). 
This bond was introduced in evidence as defendants' Ex-
hibit A (R., pp. 94, 101). The said S. T. Nottingham had 
sig·ned this bond, and .of course cannot claim as a defense that 
l1e knew nothing· of it. But the other directors of the Cheri-
ton Bank, 'vho were insistent upon the merger of the three 
banks, deliberately kept an knowledge of the fact that such 
a bond had been executed and \vas then held by the Commis-
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sioner of Insurance and Banking, with the understanding that 
it was to be surrendered up when the new bond of $32,000.00 
had been executed, from the said T. H. Nottingham. This 
defendant testified that, if he had lmown of the existence of 
the prior bond, he would never, under any circumstances, 
have executed the bond of December: 23, 1932 (R., pp. 94-102). 
The ·Court, after it had allowed this evidence to be intro-· 
duced, ag·ain changed its mind, and refused to give an in-
struction requested by the defendant, T. H. Nottingham, 
which was based upon it. That instruction was as· follows 
(R., p. 165): 
''The Court instructs the jury that it is always competent 
for an alleged party to a bond to show that he was induced 
by fraud to sign the same. The Court further instructs you 
that fraud inducing one to sign an instrument may not only 
be an untrue statement, but may also be the suppression of a 
material fact. If you believe from the evidence that, at the 
time this bond was signed by the defendant, Thomas H. Not-
tingham, was not informed as to the existence of a prior bond 
in the sum of $25,000 executed by all the Directors of the 
bank except himself on February 13, 1932; that he had never 
heard of the existence of any such bond when he signed the 
present bond; that, if he had known of its existence and had 
also known that this bond 'vas to be released and surrendered 
up when. the present bond had been executed and delivered 
in its place, he would not have executed the present bond; then, 
whether it was done intentionally or not, a fraud was prac-
ticed upon him when the execution of the prior bond and the 
purpose to have it released was not disclosed to him, and he 
is entitled to a verdict at your hand · jn this action.'' 
Surely the existence of the bond of $25,000.00 was a ma-
terial fact which ought in common decency and fairness to 
have been communicated to the said defendant. As he was 
not on the $25,000.00 bond, he could very readily have said 
to those who were pressing him to sig·n the $32,000.00 bond 
that, in any event, they only needed an additional indemnity 
of $7,000.00, and that the utmost which they had the right to 
ask of him was to execute, along· with all the other directors, 
an additional bond in that sum. The law is too well settled to 
require any discussion that the utmost good faith is required 
of a creditor dealing with a surety, and that any false rep-
resentation made to the surety by the creditor, whether by 
misrepresentation or the suppression of material information, 
relieves the surety of any liability. See upon this point At-
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lantic Tr~tst and Deposit Co1npany v. Union Trust a;nd Title 
Corporation, 110 Va. 286, which, as we submit, demands. a 
reversal of the judgment by reason of the Court's refusal to 
give the foregoing instruction. 
5. As already stated, the Court, while the defendant, T. 
H. Notting·ham was on the stand, broke in of its own accord 
and announced (R., p. 89) that it would strike out the testi-
mony which it had already admitted in regard to the condi-
tion under which the bond of $32,000.00 had been executed. 
Following an argument against this ruling by defendants'· 
counsel, the Court, referring to one of the defendants, said: 
"Now, J\!Ir. Tom Henry Nottingham is a lawyer, a man of 
sense. Do you suppose he would put his name to a $32,000.00 
bond without reading it? That is inconceivable". And then 
it added, ''Suppose, as a matter of fact, Mr. R. Fult·on Powell 
had signed it. Wouldn't he (meaning Tom Henry N otting-
ham) have been liable? I do not think it (meaning Powell's 
signature) would have added one cent to it." 
Immediately defendants' counsel objected to this extra-
judicial language and asked for a mistrial (R., p. 94). There 
was no evidence whatever before the jury to the effect that 
Powell's sig·nature would have added nothing to the solvency 
of the bond, and this uncalled for and gratuitous remark of 
the Court was not only highly improper, but necessarily 
prejudiced the jury against the defendants. For this action 
of the Court alone the judgn1ent against defendants should 
be set aside. 
6. As already stated, the only question which the Court 
left to the jury's decision was whether or not the cashier had 
assured defendants that the Cheriton Bank was solvent, and 
thereby induced them to execute the bond. The cashier had 
denied that he had made any such statement, and counsel 
for the defendants ""as endeavoring to sho\v by cross exami-
nation that this witness had, with full knowledge of the bank's 
condition, allowed it to remain ·open and to accept deposits. 
The object, of course, was to test the reliability of the witness, 
by calling to his attention that, unless the bank had been sol-
vent, he had been guilty of a felony, and, by placing before 
him in its true lig·ht the nature of his conduct, to have him 
refresh Iris memory and retraet his denial of ever having 
made the statmnent attributed to him. Had counsel been 
allowed to proceed, it is apparent, we think, that the witness 
would have weakened, and ha've admitted that he had made 
such statements to defendants, for he was finally driven to 
say that he had never a.dmitted that the bank was insolvent. 
But when counsel for defendants attempted to press the cross 
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. examination along this line, the Court held that it was not 
proper cross examination. When counsel urged that he had 
the right thus to test the credibility of the witness, the Court 
made the reinarkable statement that this could not be done ''in 
a civil case for a criminal matter" (R., pp. 141, 142). It is sub-
mitted that this ruling was erroneous and constitutes grounds 
for reversal. 
7. Over the objection of defendants' counsel, the Court 
allowed witnesses for the plaintiff to give the names of those 
sig·ners of the bond who had settl~d with the plaintiff. Coun-
sel for the defendants objected to this, saying that they had 
no objection whatever to accepting plaintiff's statement as 
to what was due on the bond, and that they 'vould not ques-
tion the balance which the plaintiff was claiming; but that 
they did object to having the na1nes of the various makers 
who had settled called out, as the only purpose of such ques-
tions 'vas to prejudice the jury against the defendants. But 
the Court overruled this objection and allowed the witness, 
to give the names of those who had settled and in what 
amounts they had s·ettlcd (R., pp. 50, 51, 52). 
It is earnestly submitted that it should have been the en-
deavor of the Court to take every precaution against having 
injected into the trial any n1atter which might have operated 
to the prejudice of the parties, whether plaintiff or defend-
ants. The defendants were not contesting their liability, if 
they were liable at all, in the amount which was claimed 
against them. Why, then, was it necessary for plaintiff's 
counsel to harp upon the fact that this maker or that maker 
had settled without suit 7 Such evidence threw no light what-
ever upon the question of the defendants' liability. The only 
purpose in asking any such question 'vas to cause the jury 
to think that, because certain of the makers had paid up, 
there could be no good reason why defendants shouldn't be 
made to pay. The Court ought to have protected defendants 
ag·ainst such methods as this and have forced plaintiff's coun-
sel to try the case in a fair and orderly way. It was neither 
fair nor orderly to parade before the jury, ju an effort to 
inflame it, the names of those who had settled. 
8. The plaintiff, in order further to prejudice the jury 
against defendants, introduced two deeds executed by the de-
fendants, _respectively, conveying to their wives all of their 
property (R., pp. 76, 106, 107, 108, 123, 124). These deeds 
were executed after the defendants had been threatened with 
suit by the plaintiff. The defendants made no objection to the 
introduction of this testimony, for they kne'v that the good 
faith of the transactions could not be in any way impeached. 
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And, as a matter of fact, no effort was made by the plaintiff 
to i~peach either transaction, and the only evidence before 
the jury in regard to each transaction was that it was honest 
and aboveboard. It was established beyond any question 
that each defendant was indebted to his wife, and that the 
deeds in question constituted l1onest preferences which, un-
der the Bankruptcy Law, as w·ell as under the law of this 
State, they were entitled to make. This being true, the de.: 
fendants requested the Court to give the follo,ving· instruc-
tion (R., p. 163) : · 
"The Court instructs the jury that there has not been a 
particle of evidence introduced by the plaintiff in this case 
showing or tending to show that there was any fraud or wrong 
doing of any kind in the execution by the defendants of the 
deeds to their respective wives 'vhich have been introduced 
in evidence here; and the jury should draw no unfavorable 
inference whatever from the execution of these deeds but 
should accept them as absolutely honorable transactions be-
tween the parties concerned. The Coutt further instructs 
you as a matter of law; that any person has a right to prefer 
one creditor over another.'' 
The Court, however, refused to give thi~ instruction, thus 
leaving the jury to infer or guess, if they should see fit to 
do so, notwithst3:nding there was no evidence whatever im-
peaching or tending to impeach the bona fides of either trans-
action, but quite the contrary, that both transactions were in 
fact fraudulent. 
9. Upon the question of the defendants' right to rely upon 
the assurance that the Cheriton Bank was solvent given to 
them by the cashier of the bank on December 23, 1932, de-
fendants requested the Court to give the following instruc-
tion (R., p. 162) : 
"The Court instructs the jury that if you believe from 
the evidence that, when the two defendants signed the bond 
upon which they are now being sued, they were assured by 
the Cashier of the Cheriton Banking Company that the said 
bank 'vas solvent and able to pay all of its creditors without 
difficulty ; that they signed the said bond in reliance upon 
this statement, and would not have signed it if this statement 
had not been made to them; but that, as a matter of fact, the 
said statement wa~ untrue, you should find a verdict in their 
favor.'' 
The Court gave this instruction as requested. But immedi-
ately it gave the fo1lowing instruction (R., p. 159) : 
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''The Court instructs the jury that if you b~eve by . a . 
preponderance of the evidence that there ha..c; been since De-
cember 23, 1932, when the bond in this case was executed, a 
depreeiation of the assets of Cheriton Banking. Company in 
at least the sum of $32,000 then they must find a verdict in 
favor of the plaintiff ag·ainst the defendants, T. H. Notting-
ham and S. T. Nottingham for the sum of $6,800 unless they 
believe that said defendants were induced to execute same 
by the alleged fraudulent statement of the ·Cashier as to the 
solvency of the bank, but the Court instructs the jury that 
the presumption is always in favor of fair dealings and that 
the law never presumes fraud. The defendants therefore 
to be relieved of liability on the bond executed by them in-
troduced in evidence in this case, must establish by clear and 
satisfactor.y proof aU the f-ollowing facts: 1, that T. Wallace 
.Jones, Cashier of the Cheriton Banking Company made to 
them fraudulent statements for the purpose of inducing them 
to execute· the bond; 2, that said fraudulent statements were 
believed and acted upon by the defendants ; 3, that the de-
fendants were not in a position by the use of due diligence 
to ascertain whether or not said fraudulent statements were 
true or not; 4, that the said defendants would not have exe-
cuted said bond unless said alleged fraudulent statements 
had been made.'' 
It 'vill be seen, it is submitted, that these two instructions 
are wholly inconsistent. In the instruction given at the re-
quest of defendants, nothing was said about any duty of the 
·- defendants to investigate the cashier's statements. Whereas, 
in the instruction given for the plaintiff, this duty was im-
posed upon the defendants. 
In the first place, it did not appear from the evidence that 
the defendants could, by the exercise of any degree of care 
whatever, have ascertained that the cashier's statements were 
untrue. This would have necessitated a lengthy investiga-
tion, whereas the cashier a.nd the other directors of the Cheri-
ton Bank were pressing- for the immediate execution of the 
bond. In the second place, it doesn't ·lie in the mouth of a 
party who deceives another to say to him that he (the de-
ceived party) had no right to rely upon the statements of the 
deceiver, but ought himself to have found out, by independ-
ent investigation, whether they were t.rne or not. W estend 
Company v. Claiborne, 97 ·va. 734, 
For the foregoing reasons, petitioners pray tha:t they may 
be awarded a writ of error from and s~epersedeas to the said 
judgment; that the said judgment may be set aside and judg-
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ment enteted in this Court in their favor; or, if the Court 
should hold that this should not be done, at least that a new 
trial may be awarded them; and that they may have such other 
relief as may be pr·oper. They further state that a copy of 
this petition has this 4th day of September, 1937, been mailed 
to counsel for the plaintiff, and they also respectfully request 
that their counsel may be heard orally upon this application 
for a writ of error. 
Petitioners would also call attention to the fact that the 
judge ·of the Circuit ·Court has refused to comply with §6357 
of the Code by directing that the originals of the exhibits in-
troduced at the trial should be sent to the Supreme Court of 
Appeals for inspection upon this application. They, there-
fore, respectfully request that this Court, or one of its jus-
tices, will direct the Clerk of the Circuit Court to comply with 
the statute and forward the said exhibits to the Clerk of this 
Court. 




QUINT.ON G. NOTTINGHAM, 
W. A. DI·OI{INSON, 
J .AMES E. HEATH, 
Counsel for Petitioners. 
PETITIONERS1 
by Counsel.. 
I, James E. Heath, an attorney practicing in the Supreme 
Court of Appeals of ·virginia, do certify that, in my opinion,. 
it is proper that said Court should revie'v and reverse the 
judgillent complained of in the foregoing petition . 
. JA~iES E. HEATH, 
An attorney practicing in the Supreme 
Court of Appeals of Virginia. 
Received Sept. 4, 1937. 
J. W. E . 
. September 17, 1937. Writ of error awarded by the court. 
Bond $500. Certiorari awarded. 
Received September 27, 1937. 
M. B. W. 
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RECORD 
In the Circuit Court for Northampton County, Virginia. 
Farmers & Merchants Trust Bank, 
v. 
T. H. Nottingham and S. T. Nottingham. 
VIRGINIA: 
PLEAS before the Circuit Court of the County of North-
ampton, on the 12th day of .July, 1937. 
BE IT REMEJ\.IBERED, that heretofore, to-wit: on the 
24th day of August, 1935, came Farmers & Merchants Trust 
Bank and filed in the Clerk's Office of this Court its notice 
of motion for judgment against T. H. Nottingham and S. T. 
N,ottingham, 'vhich is in the following words and figures, to-
'vit: 
To: T. H. Nottingham and S. T. Nottingham: 
You and each of you are hereby notified that on the 9th 
day of September, A. D. 1935, at 10 o'clock A. M. or as soon 
thereafter as it may be heard, the undersigned will move th~ 
Circuit Court of the County of Northampton, at the Court-
house thereof, for a judgment and award of execution against 
you for the sum of $32,000.00, with interest thereon from the 
23rd day of December, 1934, until paid, together with the 
cost incident to this proceeding, all ·of which is 
page 2 ~ justly due from you to the undersigned, Farmers & 
Merchants Trust Bank, the holder for value in due 
course as assignee and successor thereto of The Cheriton 
Banking Company Incorporated by virtue of an assignment 
from the Cheriton Banking Company Incorporated to 
The Farmers & Merchants Trust Bank, dated January 11, 
1933, and by virtue of a certain merger agreement dated Janu-
ary 13, 1933, between the F'armers & 1\ierchants Trust Bank, 
The Cheriton Banking Company Incorporated and the Town-
send Banking Company Incorporated, for this, to-wit: 
WHEREAS, a bond was executed by you and others jointly 
and severally to The Cheriton Banking ·Company Incorpo-
rated its successors or assigns on the 23rd day of December, 
1932, in the penalty of $32,000.00 with a condition, whereby 
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after reciting that there was ascertained a depreciation in the 
value of the assets of The Cheriton Banking Oompany In-
corporated in the suni of $32,000.00 more .or less, and that 
. said bond was g-iven in the nature of a reserve by which any 
·loss or damage to the assets of said Bank 'vould be reimbursed 
or made good during a period of two years from the date 
of said bond, to-wit: December 23, 1932, and that the assets 
of The Cheriton Banking Co1npany Incorporated was guar-
anteed to the extent of the an1ount of the bond, it was pro-
vided that said bond should not be cancelled or surrendered 
nor should the makers thereof be released of their liability 
thereunder unless and until the whole of said depreciation 
was made good or eliminated, and 
page 3 r WHEREAS, it was further provided that if the 
assets of any nature and kind whatsoever of The 
Cheriton Banking Company Incorporated should be sufficient 
to take care, pay and fully discharge all the liabilities of The 
Cheriton Banking Company Incorporated under and by virtue 
of the joint agreement or merg·er and appraisals made there-
under, then said oblig·ation is to be void, otherwise to re-
main in full force and virtue, and 
WHEREAS, although the undersigned bas exercised due 
diligence in endeavoring to collect the assets of The Cheriton 
Banking Company Incorporated there now is and there has 
been continuously ever since said bond w·as executed a de-
preciation in the value of the assets of The Cheriton Bank-
ing Company Incorporated in a sum in excess of $32,000.00 
and the said T. H. N,otting·ham and S. T. Nottingham have 
been repeatedly requested to pay said sum of $32,000.00 due 
on said bond, but they, and each of them, have wholly failed 
and refused to pay same or any part thereof and now refuse 
to pay same. A copy of said bond is hereto attached and 
hereby made a part of this notice. 
The plaintiff alleges that the evidence of indebtedness sued 
upon constitutes a part of the capital employed in its busi-
ness and has been reported and duly taxed as such during 
the three years last past. 
page 4 } Given under our hands this the 21st day of Au-
gust, 1935. 
F ARMER.S & MERCHANTS TRUST BANK, 
By OTTO LOWE, 
OTTO LOWE, 
MEARS & MEARS, p. q. 
MEARS & MEARS, 
Counse~ 
. T. H. and·s~ T·. Nottingham v. Farmers~ Mer. Tr. Bk. lS 
· KNOW ALL MEN BY THESE PRESENTS THAT WE, 
T. W. Jones, S. T. Nottingham, J. W. Nottingham, C. R. Ster-
ling, J. Gates Goode, W. D. Nottingham, E. V. Downes, M.·S. 
Wilson, T. Wallace Jones and T. H. Nottingham., the under· 
signed, in consideration of the sum of Ten Dollars ($10.00) 
paid to us, at and before the signing, ensealing and delivery 
of these presents, the receipt ·of which is hereby acknowl ... 
edged, are held and firmly bound unto · . 
THE CHERITON BANKING COMPANY INCORPO-· 
RATED, ITS SUCCESSORS OR ASSIGNS 
in the sum of 
THIRTY-TWO THOUSAND ($32,000.00) DOLLARS 
for the payment of which well and truly tG be made, we and 
each of us bind ourselves, jointly and severally, our heirs, 
executors, administrators and assigns firmly by these pres-
ents, and we do severally hereby waive the benefit of our 
l1omestead exemption as to this debt, obligation or contract. -
THE CONDITION OF THIS OBLIGATION is such that; 
whereas upon an exanrination of the books of The 
page 5 ~ Cheriton Banking Company, Incorporated, by M. 
E. Bristow, Commissioner of Insurance and Bank-
ing, there was ascertained a depreciation in the value of the 
assets -of The Cheriton Banking Company, Incorporated, in 
the sum of Thirty-Two Thousand ($32,000.00) Dollars, more 
or less, and; whereas this Bond is given in the nature of a 
reserve by which any loss or damage to the assets of said 
Bank may be reimbursed or made g·ood during a period of 
two (2) years ft-.om the date of this bond, and; whereas said 
bond shall not be surrendered or canceHed nor shall the 
makers thereof be relieved of their liability therelmder un-
less and until the 'vhole of said depreciation is made good or 
eliminated, and; whereas the obligors herein being the of-
ficers and directors of the Cheriton Banking Company, In-
corporated, and as such charged with the administration of 
the business of the said Bank and the protect.ion of its in-
terests and liabilities are desirous, so far as their financial 
ability will permit, of assuring and guaranteeing the assets , 
of said bank, and; whereas as such we are familiar with all 
the terms and conditions of the joint agTeement t.o merge 
Farmers & Merchants Trust Bank, The Townsend Banking 
Company, Incorporated, and The Cheriton Banking Company, 
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Incorporated, and; whereas we .are willing to guarantee the 
. . assets of The Cheliton Banking Company, Incor-
page .6· ~ porated, to the extent of the amount of this obliga-
tion; 
NOW, THEREFORE, if the assets of any nature and kind 
whatsoever of The Cheriton Banking Company, Incorpo-
rated, shall be sufficient to take care of, pay and fully dis-
charge all the liabilities of The Cheriton Banking Company, 
Incorporated, under and by virtue of the joint agreement or 
merger aforesaid and appraisals made thereunder, then this 
obligation is to be void; otherwise to remain in force and 
virtue. 
And the said obligors herein hereby expressly agree that 
in case of a breach of the foregoing oondition, that the said 
bank its successors or assigns shall have a joint or separate 
right of action hereunder, at its election. 
WITNESS the following signatures and seals at Cheriton, 
Virginia, this 23rd day of December, 1932. 
T. W. JONES (Seal) 
~L S. "\VILSON (Seal) 
T. WALLACE JONES, (Seal) 
THOS. H. NOTTINGHAM (Seal) 
J. GATES GOODE (Seal) 
W. D. NOTTINGH ... t\.M (Seal) 
S. T. NOTTINGHAM (Seal) 
C. R. STERLING (Seal) 
J. W. NOTTINGHAM (Seal) 
E. V. DOWNES (Seal) 
page 7 ~ And on another date, to-wit: May 10, 1937, the 
Court entered the following order: 
This day came T. H. Nottingham and S. T. Nottingham, de-
fendants, by their attorneys, and filed, by leave of Court, 
Plea of General Issue, Plea of Statute of Limitations, and a 
special Plea; and further by leave of Court, came S. T. Not-
tingham, by his attorneys, and filed a Demurrer, and a special 
Plea; and further came T. H. Nottingham, by his attorneys, 
and by leave of Court, filed a Demurrer, and a special Plea. 
All of which are allowed this day by leave of Court to be filed 
in this cause. 
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PLEA Oli, GENERAL ISSU.E. 
The said defendants, by their attorneys, come and say that 
they did not undertake or promise in any manner and form 
as the plaintiff hath in this action complained. And of this 
the said defendants put then1selves upon the country. 
PLEA OF STATUTE OF' LIMITATIONS. 
The said defendants, by their attorneys, come and say that 
the supposed cause of action in the notice of motion men-
tioned is founded upon a bond dated December 23, 1932, as 
set out in the plaintiff's notice of motion, and that said cause 
of action was limited in said bond to a period of two years 
from date, to-wit, Dec.ember 23, 1932, and that said 
page 8 ~ plaintiff at no thne within said two years did pro-
ceed according· to the terms and conditions of said 
bond, to enforce their rig-hts, before the commencement of 
this action, in manner and form, as the said plaintiff hath 
complained ag-ainst the said defendants. And this the said 
defendants are ready to verify. 
SPECIAL PLEA. 
And for further plea in their behalf, the defendants say 
that the said plaintiff oug-ht not to maintain its action against 
them, because, at the time of the execution by the said de-
fendants of the said bond of December 23, 1932, The Cheriton 
Banking Company, Incorporated, held a bond dated February 
19, 1932, copy of whi~h is hereto attached. And the defend-
·ants say that after the execution of the said bond of December 
23, 1932, the said The Cheriton Banking Company, Incor-
porated, by and with the knowledge, consent and approval 
of the said plaintiff, cancelled the said bond of February 19, 
1932, and released the oblig~ors therein from their liability 
thereon, and that this 'vas done without the defendants' 
lrnowledge or consent. And for further plea in their behalf, 
these defendants say that the assets of the said The Cheri-
ton Banking Company, Incorporated, were amply sufficient 
to take care of, pay and fully discharge all the liabilities of 
The Cheriton Banking Company, Incorporated, under and 
by virtue of the joint agreement or merger and appraisals 
in the said notice of motion mentioned. And this 
page 9 ~ the said defendants are ready to verify. 
Wherefoi·e they pray judgment if the said plain-
tiff ought to have or maintain its action aforesaid against 
them. 
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(Duly sworn t,o before Catherine G. H~rtman, Notary Pub .. 
lie.) 
KNOW ALL MEN BY THESE PRESENTS THAT WE, 
the undersigned in consideration of the sum of ten dollars 
paid to us, at and before the signing, ensealing, and delivery 
of these presents, the receipt of \vhich is hereby acknowl-
edged, are held and firmly bound unto the 
THE CHERITON BANKING COJ\t[P ANY, INCORPO-
RATED, 
in the sum of 
TWENTY-FIVE THOUSAND ($25,000.00) DOLLARS 
for the payment of which well and truly to be made, 've and 
each of us bind ·ourselves, joi:ptly and severally, our heirs, 
executors, administrators and assigns, firmly by these pres-
ents, and we do severally hereby waive the benefit of our 
homestead exemption as to this debt, obligation or contract. 
THE CONDITION OF THIS ·OBLIGATION is such that, 
whereas upon an examination of the books of the Cheriton 
Banking Co., Incorporated, by M. E. Bristow, Commissioner 
of Insurance and Banking, as of September 12, 1931, there 
was found among the assets of the said bank certain notes 
and other evidences of debt, which in the opinion of the said 
Commissioner of Insurance and Banking should be classed 
as unsecured or doubtful loans; other shrinkages in values 
and, whereas these assets being· of a doubtful nature and 
their final collection uncertain and along· ·with shrinkage ren-
ders the further continuance nf business of the said ·Cheriton 
Banking Co., Incorporated of doubtful advantage to the in-
terest of the depo·sitors of the said bank; and, whereas the 
obligors herein, being the officers and directors of the Cheli-
t.on· Banking Co., Incorporated and as such are charged with 
the administration of the business of the said bank and the 
protection of all and several tl1e depositors are desirous, as 
far as their financial ability will permit, of assuring and guar-
anteeing to the depositors and the payment. in due 
pag~ 10 ~ course ·of all and several the debts and demands 
against the said bank. 
NOW, THEREFORE, if the obligors herein will indemnify 
and save harmless each and every of the depositors of the 
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said bank against loss by reason of the inability of the said 
bank to meet it1:1 obligation whenever demand therefor shall 
be .made, then this obligation to be .void, otherwise- to remain 
in fu11 force and virtue. . 
.And the said obligors herein hereby' expressly agree ·that. 
in case of a breach of the foregoing condition,.. that the said 
bank shall have a joint or separate right of action hereunder 
at its election. 
Witness the following signatures and seals at Cheriton, 
Va., this 19th day of February, 1932. 
T. W. JONES 
S. T. NOTTINGHAM 
J. W. NOTTINGHAM 
C. R. STERLING 
J. G.ATES GOODE 
W. D. NOT'riNGHAM 
E. V.DOWNES 
1\f. S. WILSON 
T. WALLACE JONES 
R.· FULTON POWELL 











The defendant, T. H. Nottingham, by his attorney, comes 
and says that the said plaintiff ought not to maintain its ac-
tion against him for the reason that the execution by the 
said defendant of the said bond dated December 23, 1932, was 
·obtained through the fraud of The Cheriton Banking Com-
pany, Incorporated, as hereinafter set out. This defendant 
positively refused and declined to sign the said bond until 
he had been assured by the said The Cheriton Banking. CQm-
pany, Incorporated, that while there had been a 
page 11 ~ depreciation in the value of its assets, still The 
Cheriton Banking Company, Inoorporated, was 
liquid and solvent. In addition to this, the said The Cheriton 
Banking Company, Incorporated, deliberately and inten-
tionally concealed from this defendant the fact that it al-
ready held a bond dated F1ebruary 19, 1932, a copy of which 
is hereto attached. The existence of this bond wa-s fraudu-
lently ooncealed from this defendant because the said The 
Cheriton Bank Company, Incorporated, was well aware that 
if this defendant had known of the existence thereof, he would 
not be willing to sign, and would not sign, the said bond of 
December 23, 1932. And this defendant further says that 
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unless he had been deceived by the above misrepresentations 
as to the assets of the said The Cheriton Banking Company, 
Incorporated, and also by the concealment of the existence 
of the said bond of .February 19, 1932, he would not haYe 
signed -the said bond of December 23, 1932. This defendant 
furth_et; says that at the time of the execution of the Thirty-
Two~Thotisand Dollar ·($32,000.00) bond on December 23, 1932, 
it was agreed and understood that all of the directors would 
sign said bond, or that none would sign, in other words, that 
the said bond would not be executed unless and until said 
bond was signed by all directors of said The Cheriton Bank-
ing Company, Incorporated: That this defendant at the 
time, thought all directors were present at said 
page 12 ~ meeting· and that all directors had actully executed 
said bond, but that this defendant has since learned 
that R. Fulton Powell was a director and that as such direc-
tor was one of the makers signing· and executing the Twenty-
Five Thousand Dollar ($25,000.00) bond· dated February 19, 
1932, and that he was approached on or before December 23, 
1932, by a committee representing· The Cheriton Banking 
Company, Incorporated, and requested to execute as a direc-
tor of said bank and as one of the makers of said bond dated 
February 19, 1932, which he refused to do, none of which 
information was given to your defendant, but was concealed 
from him and has only come to his attention since the merger 
of said bank with the plaintiff bank. The defendant states 
positively had these facts been made lmown at or before the 
execution of said bond dated December 23, 1932, he would 
not have executed said bond. And that said R. Fulton 
Powell, one of the makers of the Twenty-Five Thousand Dol-
lar ($25,000.00) bond aforesaid, having been released fro'm 
said bond, was done without the defendant's kno,vledge 01· 
consent, and to his detriment and disadvantage. And the 
defendant further savs that unless he had been deceived and 
mislead concerning the assets and the concealment of the 
above facts, he would not have signed the bond dated Decem-
ber 23, 1932. This defendant further says that the plaintiff 
had full knowledge of all the aforegoing facts on 
page 13 ~ or before the 11th day of January, 1933. And this 
the said defendant is ready to verify. 
Wherefore he prays judgment if the said plaintiff ought 
to have or maintain its action aforesaid against him. 
(Duly sworn to before Catherine G. Hartman, Notary Pub-
lic.) 
(Copy of bond attached, same as above.) 
• 
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PLEA OF S. T. NOTTINGH.A.l\L 
The defendant, S. T. Notting·ham, hy his attorney, comes 
and says that the said plaintiff ought not to maintain its ac.-
tion against him for the reason that the execution by the said 
defendant of the said bond dated December 23, 19·32, was 
obtained through the fraud of The Cheriton Banking Com-
pany, Incorporated, as hereinafter set out. This defendant 
positively refused and declined to sign the said bond until 
he had been assured by the said The Cheriton Banking Com-
pany, Incorporated, that while there had been a depreciation 
in the value of its· assets, still The Cheriton Banking Com-
pany, Incorporated, was liquid and solvent. And this defend-
ant further says that, unless he had been deceived by the above 
misrepresentations as to the assets of the said The Cheriton 
Banking Company, Incorporated, and he would not have 
signed the said bond of December 23, 1932. ~ehis defendant 
further says that at the time of the execution of the Thirty-
T,vo Thousand Dollar ($32,000.00) bond on De-
page 14 ~ cember 23, 1.932, it was agreed and understood that 
all of the directors would sign said bond, or that 
none would sign, in other words, that the said bond would 
not be executed unless and until said bond was signed by all 
directors of said The Cheriton Banking Cmnpany, Incor-
porated; That this defendant at the time, thought all directors 
'vere present at said meeting and that all directors had ac-
tually executed said bond, but that this defendant has since 
learned that R. Fulton Powell was a director and that as such 
director was one of the 1nakers signing and executing the 
Twenty-Five Thousand Dollar ($25,000.00) bond dated Feb-
ruary 19, 1'932, and that he was approached on or before De-
cember 23, 1932, by a committee representing The Cheriton 
Banking Company, Incorporated, and requested to execute 
as a director of said bank and as one of the makers of said 
bond dated February 19, 1932, which he refused to do, none 
of which information was given to your defendant, but was 
· concealed from him and has only come to his attention since 
the merger of said bank with the plaintiff bank. The de-· 
fendant states positively h~d these facts been made known 
at or before the execution of said bond dated December 23, 
1932, he would not have executed said bond. And that said 
R. Fulton Powell, one of the makers of the Twenty-Five 
Thousand Dollar ($25,000.00) bond aforesaid, hav-
page 15 }- ing been released from said bond, was done with-
out the defendant's ·knowledge or consent, and to 
his detriment and disadvantage. And the defendant further 
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says that unless he had been deceived and 'mislead concern-
ing· the assets and the concealm.ent of the above facts, he 
'vould not have sig-ned the bond dated December 23, 1932. 
This defendant further says that the plaintiff had full knowl-
edg-e of all the aforegoing facts on or before the 11th day of 
January, 1933. And this the said defendant is ready to 
verify. 
Wherefore he prays judgment if the said plaintiff ought 
to have or maintain its action afor€~said against him. 
(Duly sworn to before Catherine G. Hartman, Notary Pub-
lic.) · 
(Copy of bond attached, same as above). 
DEMURRER OF T. H. NOTTINGHAM. 
The defendant, T. IL Nottingham, demurs to the notice of 
motion of the said plaintiff and assig-ns the following as the 
ground~ of his demurrer: 
1. It is not .stated of what the said plaintiff is assignee. 
2. It does not appear what was the nature or effect of the 
assignment dated J anuat-y 11, 1933, or of the merger agree-
ment dated January 13, 1933, or .in what way they conferred 
any rights against this defendant upon th~ plain-
page 16 ~ tiff. 
3. It appears from the copy of the alleged bond 
dated December 23, 1932, that it was only to be effective if the 
assets of any nature and kind whatsoever of The Cheriton 
Banking Company, Incorporated, should be insufficient to 
take care of, pay and fully discharge all the liabilities of The 
Cheriton Banldng ~Company, Incorporated under and by 
virtue of a certain joint agreement or merger and appraisals. 
The notice of motion does not state that such assets were 
insufficient for the purpose mentioned. 
. 4. That the alleged bond in the pen!}lty of $32,000.00 was 
not -proceeded on within two years from it's date, to-wit, De-
cember 23, 1932, as alleged in plaintiff's notice of motion as 
follows,-'' and that said bond was given in the nature of a 
reserve by which any loss or damage to t.he assets of said 
bank would be reimbursed or made good during a period of 
two years from the date of said bond, to-wit,' December 23, 
1932., . 
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DEMURRER OF S. T. NO'l,TINGHAM.. 
The defendant, S. T. Nottingham, demurs to the notice of 
motion of the said plaintiff and assigns the following as the 
grounds of his demurrer: 
1. It is not· stated of what the said plaintiff is assignee. 
2. It does not appear what was the nature or effect of the 
assignment dated January 11, 1933, or of the 
page 17 t merger agreement dated January 13, 1933, or in 
what way they conferred any rights against this 
defendant upon the plaintiff. 
3. It appears from the copy of the alleged bond dated De-
-cember 23, 1932, that it was only to be effective if the assets 
of any nature and kind whatsoever of The Cheriton Bank-
ing Company, Incorporated, should be insufficient to take 
care of, pay and fully discharge all the liabilities of The Cheri-
ton Banking Company, Incorporated, under and by virtue 
of a certain joint agreement or merger and appraisals. The 
notice of motion does not state that such assets were insuf-
ficient for the purpose mentioned. 
4. That the alleged bond in the penalty of $32,000.00 was 
not proceeded on within two years from it's date, to-wit De-
-cember 23, 1932, as alleg·ed in plaintiff's notice of motion as 
follows,-'' and that said bond was given in the nature of a 
reserve by which any loss or damage to the assets of said 
bank would be reimbursed or made good during a period of 
two years from the date of said bond, to-wit, December 23, 
1932." 
And on another day, to-wit: July 12, 1937, the Court en-
tered the following· order : 
This day came the parties, by their Attorneys, and the de-
fendants, on the lOth day of May, 1937, each filed 
page 18 t a demurrer in writing setting forth the grounds 
upon which they relied, and also their pleas of the 
Statute of Limitations, Fraud, and the General Issue; and 
filed in writing their grounds of defense. And thereupon, 
the plaintiff joined in said demurrer and same being argued 
by Counsel, was overruled by the Court, to which ruling of 
the Court, the defendants excepted. The plaintiff then moved 
the Court to strike out the defendants pleas of the Statute 
of Limitations and Fraud, which rqotion being fully argued 
by counsel, the Court sustained the same as to the pleas of 
the Statute of Limitations, and hereby strikes the same out, 
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to which ruling of the Court, the defendants excepted, and 
doth reject same as to the plea of Fraud, to which ruling of 
the Court the plaintiff excepted. Thereupon, the plaintiff 
replied generally to the defendants plea of the General Issue 
and joined issue; and thereupon came a Jury of seven (7) 
formed according· to law, to-wit: W. R. Goffig·on, Ernest M. 
Dunton, H. L. Sparrow, C. W. "\Vard, W. T. Hem·y, C. A. 
Gibbs, and W. H. Smith, Jr., who were sworn on their Voir 
Dire, and found free from just cause of exception, and were 
also sworn to well and truly try the issue joined. And after 
having partly heard the evidence, but there not being suf-
ficient time in which to complete the trial, were adjourned 
until tomorrow morning at 10 o'clock. 
page 19 ~ And on another day, to-wit: July 13, 1937, the 
Court entered the following order: 
This day came again the parties, by their .Attorneys, and 
the Jury appeared in Court pursuant to its adjournment on 
yesterday, were called and answered to their names, and 
after having heard all the evidence and arguments of Coun-
sel, were sent out of Court to consult of their verdict. And 
after some time returning into Court, returned the following 
verdict: ''We, the Jury, find for the plaintiff the sum of 
Six Thousand Eight Hundred Dollars ($6,800.00)." 
Whereupon, the defendants, by Counsel, moved the ·Court 
to set aside the aforesaid verdict of the Jury and grant them 
a new trial on the following grounds : 
1. Because the verdict is contrary to the law and evidence. 
2. Because of the erroneous rulings of the Court during 
the trial as to "rl1ich exceptions were duly taken. 
3. Because of the refusal of the Court to give instructions 
B, D and E requested by the defendants. 
4. Because of the actions of the Court in giving the in-
structions which it did g·ive at the request of the plaintiff, 
which motion being fully argued by counsel was overruled 
by the Court, to which ruling the defendants, by counsel ex-
cepted. 
page 20 }- Thereupon, it is considered by the Court that 
the plaintiff recover against the defendants the 
sum of Six Thousand Eight Hundred Dollars ($6,800.00), the . 
amount by the Jury in their verdict ascertained, with interest 
thereon from the 13th day of July, 1937, until paid, and its 
costs by it about its suit in this behalf expended. 
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l\{emo : The defendants, by Counsel, representing to the 
Court that they are aggrieved by the aforesaid judgment, 
and desire to present a petition to the Supreme Court of Ap-
peals for a writ of error, it is, therefore, ordered by the Court 
that execution upon the said judgment be suspended for a 
period of sixty (60) days from the date hereof, upon the con-
dition that the defendants enter into a bond before this Court, 
or its Clerk in his office, in the penalty of Three Hundred 
Dollars ($300.00), conditioned according to law, with surety 
thereto deemed sufficient by this Court, or its Clerk in his 
office. 
page 21 ~ In the Circuit Court of Northampton County, 
Virginia. 
Farmers & Merchants Trust Bank 
'v .. 
T. H. Nottingham and S. T. Nottingham. 
: I 
RECORD. 
Steno~raphic report of all the testimony, together with all 
the motions, objections and exceptions on the part of the 
respective parties, the action of the court in respect thereto, 
all the instructions offered, amended, granted and refused, 
and the objections and exceptions thereto, and all other in-
cidents of the trial of the case of Farmers & Merchants Trust 
Bank a.qainst T. H. N ottinghan1 and S. T. Nottingham, tried 
in the Circuit Court of .Northampton County, Virginia, July 
12, 13, 1937, before Ron. John E. Nottingham, Judge of said 
Court, and a jury in the Circuit Court of Northampton 
County, Virginia. 
Present: ::Messrs. Mears & l\{ears for the plaintiff; 1\{r . 
• J. E. Heath, Mr. W. A. Dickinson, and 1\ifr. Quinton G. Not-
tingham for the defendants. 
Phlegar & Tilghman, 
Shorthand Reporters, 
Norfolk-Richmond, Va. 
page 22 ~ Note : The following proceedings took place be-
fore the jury was impaneled. 
Mr. Mears: We have Mr. Smith who made some of these 
reports. 1\{r. Bristow is here. Mr. Smith had some subpoena 
from the Sheriff of Middlesex County for Wednesday, but 
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J\IIr. Smith does not seem to be here. If he does come in we 
would like to put him on. 1\ir. Bristow is here and he will 
cover the ground. 
I want to make a motion and I want to argue it because I 
think it will save time to argue the matter of pleadings. I 
move to strike out the pleas. 
Mr. Heath: Had not we better have the jury impaneled? 
The Court: A motion to strike pleas ought to be made be-
fore the jury is impaneled. Gentlemen of the jury, please 
go outside. 
Note : The jury then retired from the court room. 
Mr. Mears: There is a plea of the statute of ·limitations 
aild plea alleging· fraud, special pleas, and there is a plea of 
the general issue which, of course, we do not object to, but 
there are two pleas filed in each case of fraud, and one plea 
of the statute of limitations. 
We· ask that your Honor strike out these pleas .. 
page 23 ~ Note : The motion was then fully argued by Mr.· 
Mears. 
Mr. Heath: Does your Honor want to hear argument? 
The Court: 1\ir. Heath, I think I have made up my mind. 
If you. want to argue, I will be glad to hear you. 
Mr. Heath: Have you made up your mind before hearing 
argument? 
The Court: I a1n going to strike out the plea of the statute 
of limitations, and leave in the plea of fraud. 
Mr. Heath: We except to your Ifonor's ruling. 
Mr. Mears: We formally except to your Honor's refusal 
to strike out th~ plea of fraud. 
Mr. Heath: If your Honor please, there was a demurrer 
but I imagine your Honor would overrule it. I don't want 
to consent to your overruling it, but we will have it under-
stood that your Honor does. We want to go on to the trial.. 
The Court: ·very well. 
Note: The jury was then sworn upon the issues and coun-
sel for plaintiff arid defendant made opening statements. 
Mr. Nottingham: We move the witnesses be excluded, all 
other than the parties. 
page 24 ~ The Court: All witnesses in the case on both 
sides retire from the court room until you are 
called. 
:. 
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M. A. BRISTOW, 
a witness on behalf of the plaintiff, being :first duly sworn, 
testified as follows: 
Examined by Mr. Mears: 
Q. Mr. Bristow, where do you reside? 
A. Richmond, Virginia. · 
·Q. What are your official duties at the present time f 
A. Commissioner of Insurance &· Banking of the State of 
Virginia. · 
Q. How long, Mr. Bristow, haye you been Commissioner 
of Insurance & Banking for the State of Virginia Y 
A. I have held practically the same position, by different 
titles, for the period of nearly fourteen years. 
Q. Were you Commissioner of Insurance & Banking in De-
cember, 1932? · 
A. Yes. . 
Q. Was there made under your supervision an examina-
tion of the Cheriton Banking Company late in the fall of 
1932? 
A. Yes, sir, at the close of business August 15, 19:::$2. 
Q. Mr. Bristow, what is done when an examina-
page 25} tion is made of a bank in Virginia, what becomes of 
the examination? · 
A. The examination· report made by the. field man is filed 
in the office of the Bureau of Insurance & Banking, which 
as you know, is a division of the State Corporation Commis-
~oa · 
Q. Do they booome a part of your permanent records Y 
A. Yes, sir. 
Q. Have you, Mr. Bristow, the report as of August, 1932, 
of the Cheriton Banking Company? 
A. Yes, sir. 
Q. Is this from your original records? 
A. This is our only record. _ .
Q. Mr. Bristow, will you please state what the public lia-
bilities of Cheriton Banking Company were at the time of 
that examination? 
}.fr. Heath: If your Honor please, he is being asked to 
state ·what appears from a document in his hands. We think 
the document ought to be :filed. With the understanding that 
that is :filed, he can state whatever he wishes. 
28 Supreme Court of Appeals of Virginia 
By Mr. Mears: 
Q. Mr. Bristow, I want to introduce that record· in evi-
dence. Will you make a copy and send it back to be filed in 
the papers in this case, when you get back to Rich-
page 26 ~ mond ~ · 
A. If I understand you correctly, I will make a 
copy of everything that is material here. If you 'vill pardon 
me for injecting, I do not think you will want the whole re-
port because there is a lot of information bearing on indi-
viduals here in the county whom it would not be fair to have 
it filed. 
Mr. Heath: I understand the court has ruled that vou 
can take your book back and send us a copy of the material 
parts that we want. 
Witness: Might I be excused for saying to you, Mr. Heath, 
that anything you want in this report you can have a copy 
of. 
Mr. Heath: Let it be understood that it is in evidence 
for use by counsel as they may see fit, and whatever we bring 
out, you will send copies pf. 
By Mr. Mears: 
Q. Will you please state what the public liability of this 
bank was at that August meeting of 1932 Y 
A.. Speaking as of August 15, 1932, it showed $104,548.41 
of individual deposits subject to check; $428.59 of certified 
checks; saving-s deposits of $106,400.81; borrowed money $40,-
505.50. Those four items represent the liabilities to other 
than the stockholders. 
Q. What was that total, Mr. Bristow? 
page 27 ~ A. I did not give it to you. I read out the items. 
I can figure them up for you. 
Q. Will you please add them up for us Y. 
A. The total of those items was $251,883.31. 
Q. Do I understand you that is all the liabilities of the 
bank except the stock and the surplus and undivided profits, 
is that correct? 
A. And reserves. 
Q. Mr. Bristow, what were the assets of that bank at that 
time, according to your examination? 
A. Well, they had an amount of assets-
Q. I 1nean assets that were in your examination established 
and reported as goodY 
Mr. Heath: Let him state what the book shows. 
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Mr. Mears: No, that is not what I want. They are start-
ing out to inject that and drag it out two or three days. The 
Supreme Court has passed on that and has settled it once 
and for all. 
The Court: They have settled it, if they have passed on it. 
By Mr. Mea~s: 
Q. What I want to know, ].fr. Bristow, is what the sound 
assets of that bank were acco:r;ding to that examination? 
page 28 r Mr. Ifeath: Mr. Jviears, he is speaking from the 
record, what it is the record will show. 
A. I can state it better in reverse by saying that they had 
assets on the books according to the liabilities of $322,532.79, 
bnt we figured loss and depreciation in that of $119,491.54. 
By ~fr. Nottingham: 
Q. How much was the depreciation? 
.A.. Depreciation in stocks and bonds $89,201.39; loans con-
sidered doubtful $26,456.53; losses in the loans and discounts 
$3,805.00. That makes according to my figures here $119,-
491.54. Now, to offset that there was a capital surplus, re-
serve, and undivided profits of $54,121.45 and that left in 
turn a net deficiency of $65,370.09. 
By Mr. Mears: 
Q. The deficiency, as I understand you, was $65,370.09. 
Ho,v did you arrive at the $32,000 note as being the proper 
,-ecourse that these parties should ·put up t 
A. I don't think that amount was arrived at on any abso-
lute basis but the rule we were working under at that time, 
1932, was that we deducted all that was admitted as loss and 
that which we considered doubtful we considered that at fifty ' 
cents on the dollar so you can see that, roughly speaking, 
half of $65,000 was $32,000. 
Q. How did you arrive at the valuation you put 
page 29 } on the stocks and bonds and notes? How was that 
arrived att 
A. In every case we undertook to get the financial informa-
tion available. If the securities were listed in the daily news-
papers we used those quotations. Where the stocks and bonds 
were not listed in the usual quotations, we resorted to Stand-
ard Statistics and Moody and the best information in every-
case available, as I said awhile ago. 
30 Supreme Court of Appeals of Virginia 
Q. Mr. Bristow, you also made periodical examinations 
from time to time of the banks on the Eastern Shore f 
A. Our law requires us to make two examinations a year. 
Q. Were your examiners familiar with the individual bor-
rowers, or the paper of the individual borrowers t 
A. We had one of the best examiners assigned to that work 
that I have ever seen. ~Ir. E. J. Smith. 
Q. Is Mr. Smith any longer with the State Banking De-
par~mentY 
A. No, sir, he has left us for several years. Part of that 
time he was with the Federal Reserve Bank of Richmond as 
Examiner and, more recently, he has taken a position with 
the Bank of Middlesex at Urbanna, Virginia, as Executive 
Vice-President. 
0 
Q. Was this note executed for $32,0001 
A. Well, I have no independent recollection. All I know is 
the bond which you have. 
page 30 ~ Q. 'Vas it delivered to the State Banking De-
partment? 
A. Yes, sir. 
Q. It was dated, I believe the evidence will show, Decem-
ber 23, 1932. To who1n was that delivered by the State Bank-
ing Department Y 
A. I cannot tell, Mr. Mears, whether I was present when 
it was executed or Mr. Smith, but the records of my office 
show that we did receive it and also show the date that we 
turned it over to the Farmers & ~Ierchants Trust Bank. 
Q. Mr. Bristow, your department examined fron1 time to 
time the assets of the Cheriton Banking Company since the 
merger? 
A. Our men have continued to examine the bank until the 
recent reorganization. 
Q. Has it at any time been reported to you that the assets 
0 
of the Cheriton Banking Company, from the time of the 
merger to the present time, have been sufficient to meet the 
present public liability? 
Mr. Heath: I object. He is asking· him something that 
has been reported to him. 
Note: Counsel then conferred with the Court out of the 
hearing of the jury. 
The Court: I do not think he can answer that. 
page 31} ~Ir. Mears: Take the witness. 
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CROSS EXAMINATION. 
By Mr. Heath: . 
Q. Mr. Bristow, can yon show me the page in this report 
of Aug·ust 15, 1932, where the depreciation of $89,239 in bonds 
~~~' . 
A. Here are the bonds listed, Mr. Heath, here they are 
grouped, defaulted bonds and other bonds. This column 
.shows the cost. Here shows the market on them at that date 
and this column shows the amount of difference between the 
cost and the market and that is continued over here where 
it shows that they had a cost value of $138,200.01, a market 
value of $4,800, leaving a depreciation at that date. of $89,-
239.01. 
Q. They are on these two yellow pages Y 
A. Yes, sir. I think they are listed again over here. 
Q. Now, you found doubtful loans and discounts $26, ... 
456.53? 
A. Yes. 
Q. And doubtful loan and discount is not necessarily a 
loss, is it? 
A. No, sir. As·I said awhile ago, we were in the habit at 
that time of figuring those worth fifty cents on the dollar. 
That was the basis we were working on then. 
page 32 ~ Q. And what you considered absolute losses 
were put down at $3,805.00? 
A.· }.{ore than that because we considered the loss on de-
faulted bonds as being an absolute loss, too. 
Q. Didn't you put at the bottom of this second yellow sheet 
that it is very difficult to get market quotations on some of 
the securities? 
A. That is true. 
Q. And if you could not get market quotations, how did 
you ar.rive at the value? 
A. As I told you awhile ago we used whatever means were 
open to us. If they were listed in a regular publication, we 
got them there, and if we were not able to find in the current 
newspapers or Standard Statistics or Moody's or some pub-
lication like that, we were in the habit of taking it up with 
the brokers in Richmond and asking them to give us the very 
best figure they could. 
Q. On August 15, 1932, we were in the very depth of the 
depression, were we not? · 
A. Pretty close to it. 
Q. It was not over six months before the bank holiday, 
was itY 
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A. That is right. 
Q. All securities then were way downY 
A. Yes. 
· Q. These securities fluctuate considerably, don't 
P,age 33 ~ they Y 
A. Yes, sir. 
Note: The copy of record furnished by Mr. Bristow is filed 
herewith marked Exhibit 1. 
T. WALLACE JONES, 
a witness on behalf of the plaintiff, being first duly sworn, 
testified as follows : 
Examined by Mr. Mears: 
Q. Mr. Jones, where do you reside f 
A. Cheriton, Virginia. 
Q. What is your present occupation¥ 
A. Associated with G. L. Webster Company. 
Q. How long have you been associated with G. L. Webster 
CompanyY 
A~ About two years this J nne. 
Q. Were you formerly the cashier of the Cheriton Banking 
Company! 
A. Yes, I was. 
Q. How long were you the cashier of the Cheriton Bank-
ing Company! · 
A. From 1915 or 1916--well, let's see-I went as cashier 
after the merger, or cashier of that branch. Would you want 
it as of that time Y 
Q. No, that is all rig·ht. What time was the merger¥ 
A. January, 1933. 
Q. Yon remained then with the bank for some-
page 34 ~ time after the merger Y 
A. Yes, sir. 
Q. At the Cheriton branch¥ 
A. Yes, sir, that is correct. 
Q. Mr. Jones, did you keep the minutes of your several eli-
rectors' meetings f 
A. Yes, sir. 
Q. First, who were your directors¥ 
'l'he Court: When f 
By Mr. Mears: 
Q. At the time the merger was executed f 
A. Our Board of Directors remained the same all the time 
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I was at the bank except l\tfr. R. D. Stephenson. At his death 
}.fr. S. T. Nottingham was elected in his place. 
Q. Who was attorney for the bank? 
A. Mr. Thomas H. Nottingham. 
Q. Mr. Jones, I hand you a book and ask you if you will 
please tell me what that book is 1 
A. Minutes of the Cheriton Banking Company, 
Q. Mr. Jones, I am going to ask you to refer to page 91 
of this record and tell me what that is! 
A. These are the minutes at the time the merger agree-
ment and the bond were presented to the Board of Directors 
for execution and we voted on it at the same time and approved 
the merger. 
page 35 } Q. What is the date of those minutes f 
A. December 20, 1932. 
Q. Had you had in the meantime any information as to 
the financial status of this bank from the State Banking De-
partment of the State of Virginia? 
A. Yes, sir. 
Q. What was that information 1 
1\iir. Heath: If it was in writing we call for it. I don't see 
how it could have been otherwise. 
Mr. l\fears: If you object, I withdraw that question and 
will ask him to please read those minutes which I ask to be 
filed in evidence as Exhibit No. 2. 
By l\fr. l\fears : . 
Q. Mr. Jones, will you please read those minutes? 
(The witness then read the minutes on page 91 of the min-
ute book, which have been filed as Exhibit No. 2.) 
Q. Mr. Jones, will you please look at this paper which I 
hand you and state to the jury whether or not that was the 
bond executed pursuant to that resolution' 
A. Yes, sir, it is. 
Mr. Mears: We offer this bond in evidence as Exhibit 
No. 3. 
page 36 ~ By 1\fr. l\fears: 
Q. I want you to just read that bond, filed as 
Exhibit No. 3, to the jury, please, sir. 
Mr. Heath: 'Vhy take the time? You may hand it to the 
jury. 
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By M1\ Mears :. 
Q. Whose names appear at the beginning of that bond T 
A. T. W. Jones, S. T. Nottingham,. J. W. Nottingham, C. R. 
Sterling, J. Gates Goode, W. D. Nottingham, E. V. Downes, 
M. S. Wilson, T. Wallace Jones, and T. H. Nottingham. 
Q. Who signed that bond Y 
A. ''Witness the following signatures and seals at Cheri-
ton, Virginia, this 23rd day of December, 1932: T. W. Jones, 
~L S. Wilson, T. Wallace Jones, T. H. Nottingham, J. Gates 
Goode, W. D. Nottingham, C. R. Sterling, J. W. Nottingham, 
E. V. Downes, S. T. Nottingham." 
Q. What was done with that bond after it was executed Y 
A. That was delivered to the Banking Department, as I 
recollect, along with other papers incident to the merger of 
three institutions in question as of that date. 
Q. Was that required before you were permitted to merge Y 
A. Yes, sir. 
Q. This bond had to be executed before you were 
page· 37 ~ permitted to go into the merger agreement Y 
. A. That is right. The bond and the merger 
agreement papers were all executed at the same time and it 
was necessary to do that before we could go into it. 
·Q. What was the date of your next directors' meeting? 
A. 23rd day of December, 1932. 
Q. Please read that. 
A. (Reading:) ''Minutes of meeting of Board of Directors 
of Cheriton Banking Company-
~Ir. Heath: Is be rea~.ing from the bookY 
Bv Mr. Mears : 
~ Q. Were the minutes to which you have reference, minutes 
regularly passed by your Board Y 
A. Yes, sir. 
Q. Have they been kept at all times since that time in your 
minute bookY · 
A. Yes, sir. 
Q. They are written on typewritten paper and duly signed 
and are the original resolutions passed at that timef 
A. Yes, sir, they are. · 
Q. Just read them, please, sir. 
(Witness reads Exhibit No. 4, being minutes of Directors 
of Cheriton Banking Company December 23, 1932.) 
page 38 r Q. You refer to notice to the Directors. Have 
you signed copies by certain of those Directors Y 
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A. Yes, sir. This meeting of December 20 was our regular 
meeting of which due notice went out as it should be. Here 
is a 'vaiver of notice of the meeting of December 23. 
Mr. l\fears: We offer this waiver of notice of the meeting 
of December 23 as Exhibit No. 5. 
By Mr.. Mears: 
Q .. Mr. Jones, will you please read that waiver? 
A. (Reading Exhibit No. 5.) 
By Mr. Mears: 
Q. Did both of these defendants sign in their own hand-
writing? 
A. Yes, sir. 
Q. Mr. Jones, you refer also in your Directors' meeting to 
a Stockholders' meeting. Was that meeting held Y 
A. Yes, sir. 
Q. Have you the minutes of that meeting? 
A. Yes, sir. These are the minutes of the regular Stock-
holders' nieeting January 10, 1933. 
Mr. Mears: We offer the minutes of this meeting as Ex-
hibit No. 6. 
By Mr." Mears: 
Q. Will you ·please read the minutes of tbat 
page 39 } meeting to the jury? 
A. (Witness reads Exhibit No. 6.) 
Q. Mr. Jones, you referred also in the Directors' minutes 
to copy of the merger agreement Y 
A. This is a copy of the original that we signed and de-
livered to the Banking Department officials to complete the 
merger of the Cheriton Bank with the Farmers & Merchants 
Trust Company and Townsend Banking Company. 
By the Court: 
Q. Those mergers were required to be put in your min-
utes. Instead of writing them in the minutes you used those 
typewritten copies ; instead of putting them in in pen and . 
ink, you wrote it out on the typewriter and put it in there 
and that is the original of your minutes just like any other 
minutes? 
A. Tha.t is right. 
By Mr. Mears: 
Q. Are the merger agreements which you refer to in the 
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minutes of the Directors' meetings the ones which are at-
tached? 
A .. They are the original minutes of those meetings. 
Q. And this is the merger agreement which was executed 
by the bankt 
A. That is correct. 
page 40 ~ :nir. Mears: We wish to offer all this in evidence 
as Exhibit No. 7, but there are just certain parts 
that I am g·oing to call to their attention. 
The Court: The whole thing is in and they may take it to 
their jury room and read what they want of it. 
By Mr. lVIears: 
Q. Now, Mr. Jones, was the appraisal made by you and 
Mr. Wilson? 
A. Yes, sir. 
Q. Do you have thatf 
A. The three committees met together and Mr. Clayton 
l{ing has those appraisals. The committees met at the three 
banks and they all appraised the assets of the three banks. 
Q. The merger agreement, as I understand your testimony, · 
was signed by all the Directors Y 
A. Yes, sir. 
Q. Including the defendants Mr. T. H. Nottingham and 
Mr. S. T. Nottingham? 
A. Yes, sir. 
Q. Do you know whether or not the matter was thoroughly 
discussed, this note and merger agreement, before it was 
signed by the parties Y 
A. It was at a Board of Directors' meeting. The bond, 
along with the merger papers, were read over in 
page 41 ~ their entirety. · . 
Q. By whom "\vere they read f 
A. By Mr. Thomas H. Nottingham. 
Q. In addition to being a Director of your institution, did 
he hold any other 9ffice, if so, what was it? 
A. He was attorney for the bank. 
Q. How long had he been attorney for the bankf 
A. Ever since I went in as cashier in 1915. He was at-
torney at that time and he was the attorney right straight on 
through. . 
Q. And has he been a Director ever since that time, too Y 
A. Yes, sir. 
Q. Did he approve, as legal counsel, the execution of this 
note and merger agreement, 'vhich he himself also signed Y 
A. Yes, sir. 
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Q. Mr. Jones, from the merger agreement, it appears that 
you were to classify the asseta in Class A and Class B. Did 
you and Mr. Smith Wilson do that? 
. A. Yes, sir, sitting with the Directors of the othe:t; two 
banks, the committees. 
Q. Mr. Jones, I hand you a paper. Do you recall what 
that is7 
A. These are the A Notes. 
Q. There are the A Assets f 
A. That is right. 
page 42 ~ Mr. 1\iears: We offer the list of A Asaets in 
evidence as Exhibit No. 8. 
By Mr. Mears: 
Q. Mr. Jones, I hand you two other papers and ask you 
what they are? . 
A. They are the B Notes of the Cheriton Banking Com-
pany, and those on the second page are the B Bonds. 
Mr. Mears : We offer these two pages in evidence as Ex .. 
hibit No. 9. 
By l\{r. Mears: 
Q. How were the A Assets classified as to value 7 
A. They were classified as to value by the various financial 
statements-
Q. I mean did you give them full value Y 
A. It was a matter of classifying from general knowledge 
of the financial condition-
Q. You have the value of A Assets. Do they represent 
par valuei 
A. A represents par value and B questionable value. 
Q. The A Assets were given full value Y 
A. That is correct. 
Q. Mr. Jones, the difference between the A Assets and the 
public liabilities was the amount of the note which you exe-
cuted, was it nott · 
page 43 } A. Yes, sir, that is right. 
Q. I hand you a paper and ask you what that is? 
A. This is the B Note. That was executed by the Cheriton 
Banking Company and given to the Farmers & 1\{erchantl:; 
Bank during the merger and this B Note was secured by the 
list of the B Notes and the B Bonds on the $32,000 Directors' 
bond. 
Q. You refer to this as the B N ote.Y 
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A. This was the note secured by the B Assets. 
Q. And the amount of this note was the difference between 
the A Assets and the public liabilities Y 
A. Yes, sir. 
Q. Were you duly authorized to execute that B Note, Mr. 
Jones? 
A. Yes, I was. 
Mr. Heath: I object. Say who authorized him .. 
By Mr. Mears: 
Q. Who authorized you to execute that note? 
A. The Board of Directors in their resolutions .. 
By Mr. Heath: 
Q. Have you got that resolution, Mr. Jones, about execut-
ing this note of $119,000! 
A. It is in the minutes of the Directors' meeting of De-
cember 23, 1932 (Exhibit No. 4). 
page 44 ~ Mr. Heath: You construe that to mean to exe-
cute this note? 
Mr. Mears: lie has testified that the Banking Department 
required him to execute the note. 
Mr. Heath: I am asking· you if that is the authority you 
rely upon as authority for the execution of this note? 
Mr. Mears: It is in the minutes that are already in evi-
dence. 
Bv Mr. Mears: 
"'Q. Mr. Jones, the note was delivered to you~ I understood 
you to say, to the State Banking· Depa'rtment of Virginia 'Yho 
in turn delivered it to the Farmers & Merchants Trust Bank Y 
A. That is right. 
Mr. Mears: We offer this B Note in evidence as Exhibit 
No. 10. 
Mr. Heath: We object to the introduction on the ground 
that there is no authority for it, and save the point . . 
By Mr. Mears: 
· Q. How long did you remain with the Farmers & Mer-
chants Trust Bank after the mergerf 
A. Until June, 1935. 
page 45 ~ By 1\!Ir. Heath: 
Q. There was no Cheriton Banking Company 
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after January, 1933. What you remained with was the Cheri-
ton branch of the Farmers & Merchants Bank & Trust Com-
pany, is that right Y 
A. That is correct. 
By Mr. Mears: 
Q. Mr. Jones, at any time from the time of the merger 
were the assets of the Cheriton Banking Company sufficient 
to pay the public liabilities of that bank, up until the time 
you left it? . 
A. No, not to my knowledge, and the records do not show 
that there were at any time sufficient to pay it. 
Q. Were the assets sufficient at any time, even if you in-
clude the Directors' notes, to pay the public liabilities up 
until the time you left the bank? 
A. I don't think so . 
. Q. Mr. Jones, were there any meetings in 1935 of Directors 
of the Cheriton Banking Company relative to the settlement 
of this note Y If so, how many meetings to your recollection 
were held? 
Mr. Heath: There was no Cheriton Banking Company. 
By Mr. Mears: 
Q. All the Directors of the old company, the 
page 46 ~ signers of that bond? 
A. Yes, sir, there were several. 
Q. During the year 1935? 
A. Yes, sir. 
Q. Do yon know who was present at those meetings? 
A. All of the signers of that bond. 
Q. Was 1.fr. S .. T. Nottingham and Mr. T. H. Nottingham 
present? 
A. Yes, sir. 
Q. At, at least two of those meetings Y 
A. Yes, sir. 
Q. Did either Mr. S. T. Nottingham or Mr. T. H. Notting-
ham deny their liability on this bond at either of those meet-
ings? · 
A. No. 
Q. Did Mr. T. H. Nottingham make any offer of what he 
was willing to pay to be released from that bond? If so, what 
was that? 
A. At the time we g·ot there-we were called on by the 
Farmers & Merchants Bailk to make a settlement of this 
bond of $32,000. · We met and discussed it from every angle 
and Mr. T. H. Nottingham said he did not feel as though he 
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should be called upon to pay the $3,200, that it should be 
figured out on a stock ownership basis, and I am quite cer-
tain at that time, or it might have been at the first 
page 47 ~ meeting before the second meeting, he offered $500 
· in settlement. 
Q. At those two meetings was Mr. S. T. Nottingham rep-
resented by an attorney there 7 
A.. Yes, sir. 
Q. Who was his attorney! 
A. Mr. Charlie Lankford. He sat in on the entire meet-
ings. 
Q. Was any agreement reached with Mr. S. T. Nottingha1n 
about the statement of his part of the indebtedness! 
A. Yes, sir. 
Q. What was that? 
A. It was discussed in the Directors' room of the old 
Cheriton Bank and finally ].{r. Nottingham an4 Mr. Lank-
ford walked out in the main banking lobby and in a few min-
utes came back, both of them together, and Mr. Lankford 
announced that Mr. S. T. Nottingham was willing to give his 
judgment note and judgment to be obtained on it after 
the settlements had been made-in other words to report to 
the Cape Charles ·Bank to know what they accept or approve. 
They had to approve our settlement we were making witl1 
them. 
Q. Was that approved by the bank and was that accepted 
by them? 
A. Yes, sir. 
Q. They agreed to accept a confessed judgment note in set-
tlement of Mr. S. T. Nottingham's indebtednessf 
A.. Yes. 
page 48 ~ Q. And yon are positive he agreed through his 
attorney and he wa:s present at the time that that 
occurred? 
A. Yes, sir. 
Q. Mr. Jones, do yon recall whether or not Mr. S. T. Not-
tingham was to pay $3,200 or $3,600? If it was $3,600, how 
was it arrived atY 
Mr. Heath: What difference does it make how it was ar-
rived atY 
The Court: I think he can show what happened and what 
Mr. Nottingham agreed to. 
A. ·I am not in a position to state absolutely whether it 
was $3,200 or $3,600, but I think it was $3,200, the exact · 
amount he was liable for but, of course there was an awful 
lot of discussion at the time and various inquiries Qt" di~"' 
cussions and I qqp. 't r~memp~r thf:lt e~~Gt axnou.qt. 
By Mr. Mears: 
Q. l!&v~ G~rtain Qf the Directors mad~ settleme!lta with 
th~ Q4~:ritQ.q Banlcing Company of ~ part o£ the i,ndeht~dness 
<lu~ Wlder tlti& l1.9te ~ 
A. Well~ th,~y m~Cle a~ttl~ment with th.~ Fa:rme.r~ & 1\!e~~­
chants Trust Bank. 
Q. 'l'ha t is w h& t I mean., 
· .A. Yes, all of the Directors or sig:n~1~~ of tbi~ bQ11d h.~ve 
made settlement with the exception of S. T. Not-
p~ge ~9 } ti:pgh@lfJ.nci T. :a .. Nottingha:w. 
M:r. Jie&t4: You. &~Y th~t tbere, is ~Q ~ueh d.-u.e Ql! tbts 
bo:nd ancl ~Q muc.h. has been, paid &:Qd, yQu a.~e ~umg· u.s fq:r 
the balanc~ ... 
1\tl.r. Mea:r~ z There is a bond for $.32,000'! Ro.w a:Qll goin~ 
to arrive at that! 
Mr. Heath: You don't want to prejudice the jury by say-
ing that Jones has paid and we have not. 
M::r. :Me~~·~: I w&:Qt. tq show }lqw ml.lch was. p~id &nc} by 
whom it was paid. 
:M:r. Heath: We do not obj~ct tQ yQur ~hQwing hQw ll_ll;lCh 
was paid but not by whom it was pa,id, 
~h,e Cqqrt ~ Mr .. :aeath, it is ~ joint nQte &lld he. has ~ right 
tQ s).lqw who. paid it. 
Mr. Heath: But, we did. :not eQme he:re to try why Jolles 
settled or why Smith settled. We are perfectly willing to 
admit that there is ~ l>al~nce due a.fter some settl~ment but 
we do not tltin.lr th~ jt,p;y ou.ght tq h~ told. the evid.ence ~s to 
why Smith settled. 
The Court: I think that is right... Th~s~ people s,et out 
their names in this note. 
~fr. Heath: If we are not disputing that. is the QQrr~~t 
am.o"®.t p~d,. w.h.y al,'e w~ ~llter~~t~d ~n. who pai.d it 7 
Tlte Co1,1rt :. I; think that is a. p1:oper qu~s.tion 
p~g~ 50 ~ fQr the jury~ 
Mr. Heath~ We ~bjeet to, that and n.Qt~ an ex-. 
ception to yqur, · Iton.o.r 's :ruljng in allowi.ng. the w~tne.ss to 
st~te who has sett!ed qn this note. a.n.<;l who has :Q.{)t, the de-
fendants being perfectly 'villing to, haye it shown wh~t b~lal)ce 
is. aHeged tQ, b~ Q.:u~, 
By 1\tir. Mears: 
Q.. !low m\lch ba.s b~~n paid o.n this nQte, a~d by whom! 
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By Mr. Heath: 
Q. How do you know how much was paid! · 
A. Because that was fixed up when it was approved. 
Q. Do you know when it was paid? 
A. Mr. King will have to testify to that. The names that 
I read put up collateral that the Farmers & Merchants Bank 
at Cape Charles approved, or paid in cash, and they credited 
that note with $3,600 each of the following n~mes. 
Mr. Heath: We renew our objection, 'vhich your Honor 
overrules, . and we except. 
A. (Continued) T. W. Jones, M.S. Wilson, J. Gates Goode, 
W. D. Nottingham, C. R. Sterling, T. Wall ace Jones, J. "Yf. 
Nottingham, and those Directors assumed Mr. E. V. Downes' 
$3,200 that he was obligated to pay but could not put up col-
, lateral that was acceptabh~ to the Farmers & Mer-
page 51 ~ chants Trust Bank; therefore the above Directors 
increased their settlements $400 each. 
By Mr. Mears : 
Q. The total payments then were $3,600 by each of th<'se 
gentlemen? 
A. That is right. $3,200 was the actual amount of bond 
which ten were signing. 
Q. Was it understood with the Farmers & Merchants Trust 
Bank that when you made these payments you eight men were 
still liable for the balance due on that bond Y 
Mr. Heath: We object. The bond speaks for itself. 
The Court: Unless they have been released. 
A. They were not released. 
By Mr. Mears: 
Q. And that was specifically understood at the time this 
payment was made by you eight Directors of $3,600 each? 
A. Yes. The $3,600 was arrived at when Mr. S. T. Notting.-
ham offered his judgment note which was acceptable to the 
Farmers & Merchants Trust Bank and we hoped Mr. Torn 
Henry Notting·ham would make some agreeable settlement 
with us, which he never did. 
. Q. You were not clear awhile ago but now do you · recaii 
that Mr. S. T. Nottingham was to get his settle-
page 52 ~ ment for $3,600? 
· A. I don't remember whether it was $3,200 or 
$3,600 .. 
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Mr. Mears: I understood in going over that caleulation 
of $32,000 he arrived at the amount of $3,600. 
Mr. Heath: But, he says today he does not know which 
it was. 
By Mr. Mears: 
Q. Mr. Jones, do you recall whether at the time of that 
agreement the seven men were to cover that $3,200 amount 
Mr. E. V. Downes7 
A. Yes, sir. 
Q. Do you know Y 
A. There were ten directors and two out. That would be 
seven. It must haye been eight, I think. They divided it 
into $400 parts. It would be pretty hard for me to rement-
ber every detail that was said during those meetings. There 
were a lot of meetings at the time of the merger and a lot 
of them afterwards when we were called on for settlement 
of these bonds. · 
Thereupon a recess was taken for lunch. 
page 53 ~ AFTERNOON SESSION. 
I': 
Met at close of :recess. 
Present: The same parties as heretofore noted. 
T. WALLACE JONES, 
the witness on the stand at the beginning of recess, resumed 
the stand for 
CROSS EXAMINATION. 
Bv Mr. Heath: 
.. Q. All the question I want to ask Mr. Jones is if this is 
the record book of the minutes of the Directors and Stock-
holders of the bank? 
A. That is right, yes, sir. 
Mr. Heath: I just want to identify that book. 
CLAYTON B. KING, . 
a witness on behalf of the plaintiff, being first duly sworn, 
testified as follows: · 
. 
Examined by Mr. Mears: 
Q. Mr. King, what is your occ:upationf 
~4 Sl;l.Pf~I§e Q~lJ.~ pf Appf;'~la t),f Virgini~ 
.A ... llWlii~g~ . 
Q. How long, ¥r. l{ing, have you been co~ne~ted with the 
F~r·~e~s & Merchants Trust :t3ank Y 
page 54 ~ A. Thirteen years. 
Q. How long were you cashier Y 
A. Thirteen years. 
Q. Ov~:r wh~t p~~~iQd of time, ~{r. Kin.gY 
A. ;JfrQ~ +~24 up to now. 
Q. Mr. King, was this note, together with this bond and 
that statement of assets delivered to you and, if ~o, byt 
whomY 
..t\~ ~Y ~~ Ch~riton: Ba:nking Oompany~ 
Q~ :Qp yo.tt l9:1ow wlwtb..er th.ey were de.livered tQ you by 
t4~ ~a.~g P~pa:r;tmen~ of Vil'ginia or the Cheriton·l3ank-= 
iiu~ Qom:na.l-\yY · 
A~ 1\.U e~~~pt t4e. bqnd; that was. d~Uvered to me by: th~ 
~~~.mg D~par-t~e.n:t. ~t Richrnond. 
Q. Were these papers delivered to you, Mr. King, pUl":-
suant to the merger agreement Y 
A. Delivered right after the merger· agreemen~. 
Q. Have they been retained in your files Y 
A. Yes, sir. 
Q. Mr. King, Mr. Jones has testified that this Exhibit 10 
was the difference between the A Assets and the publi(3 lia-
bility of said bank, the amount of this note, is that correct? 
A. Yes, sir~ 
Q. What was put up as collateral security for the pay-
ment of that indebtedness' 
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rejected notes, and the Directors' bond. 
Q. Do you mean the ones ihat could not qualify in the A 
.Assets? 
A. That is right, yes, sir. 
Q. And they were known and designated in the appr-aisal 
as what! · · · 
A.. .A~. not goad. 
Q. You mean as B Assets f 
A. That is right. 
Q. By whom was that appraisal made? 
A. Mr. Smith Wilso,n and Mr. Wallace Jones. 
Q. Mr. King, you say they came into your possession 
shortly after January 13, 1933;, I believe Y 
A .. T:&&t is right.. · 
Q. Has the Farmers & 1\{erchants Trust Bank us.ed dne 
diligence to collect every dollar that it could on these B 
AssetsY 
A. Yes, sir. 
T. H. and S. T. Nottingham v. Farmers & Mer. Tr. Bk. 45 
Q. Please state, J\!fr. King, whether or not the stocks and 
bonds which you were able to sell have been disposed of and, 
if so, when were they disposed of and what you received for 
themj 
A. They have all been disposed of that could be, and we 
sold in September, 1935, the stocks and bonds, or 
page 56 r a majority of them. . . 
Mr. Heath: If your Honor please, that contract required 
that this appraisement should he made within two years. 
We object to any sale made in 1935. 
Mr. Mears: No, sir. It said the bank could not can on 
these people until after two years. The bond was made in 
December, 1932, and the security was disposed of in 1935, 
more than three years after. They could have sued the Di-
rectors, they could have done anything after the two-year 
period expired. Your Honor ruled this morning that the 
statute of limitations did not apply. 
Mr. Heath: It is not a question of limitation; it is a ques-
tion of whether valuation was made after two years. 
The Court: He said he disposed of them in 1935. 
Mr. Mears: Under the merger agreement, the appraisal 
was to be made im1uediately. Several witnesses have testi-
fied that the appraisal was made immediately and they were 
segregated into A and B Assets, the A Assets taken for one 
hundred cents on the dollar and the B, or the difference 
between the B Assets and A Assets made in the $119,000. "'. 
The Court: What is your objection, Mr. Heath 7 
· ~Ir. Heath: My objection is we are not talking about the 
merger agreement. ""\Ve are talking about this bond of $32~-
000 which says it is to take care of depreciation 
page 57 ~ that may exist during the period of two years. 
A depreciation which was ascertained after two 
years is not such a depreciation as this bond contemplated. 
We object to it on that ground. They cannot wait indefinitely 
to ·dispose of those. The bond which was given said it 
should be done within two years, any depreciation whiell 
exists within a period of two years from this date. It may 
well have been that if they had sold them prior to this time 
they mig·ht have realized more. 
l\1:r. ~rears: Your Honor, here is the merger agreement. 
Will your Honor just listen to this one minute so we will at 
least get it in our minds and stop killing time: "All assets 
of every kind and character belonging to Farmers & ~fer­
chants Trust Bank, Townsend Banking Company, Inc., and 
Cheriton Banking Company, Inc., at the time this ag-reement 
becomes effective by the approval of the State Corporation 
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Commission of Virginia, shall become the absolute property 
of the merged· or consolidated corporation for all purposes 
whatsoever hereinbefore provided in Article 1. All the as· 
sets of lot B shall be liquidated by the merged or consoli· 
dated corporation as may be deemed expedient by it in ac-
cordance with its best judgment as to terms and conditions. 
Nothing in this· agreement shall be construed to alter, cur. 
tail, or limit the right of the merged or consoli-
page 58 ~ dated bank to exchange, substitute, hypothecate, 
pledge, or otherwise make use of all the assets of 
the constituent banks until all their obligations under this 
agTeement are discharged.'' 
Mr. Heath: If your Honor please, I do not see that it has 
anything to do .with the question we are discussing. The 
bond they are .suing on says, "Whereas this bond is given 
in the nature of a reserve by which any loss or damage to 
the assets of said bank may be reimbursed or made good 
during a period of two years from the date of this bond". 
Your Honor has held that did not apply to the period within 
which suit could be brought. We do think certainly it means 
that the loss must be ascertained and arrived at during the 
period of two years. If your Honor please, this is a bond 
that calls for making· good a depreciation, but the deprecia-
tion is within a period of two years. In other words, if, 
during the two-year period, these securities had all come 
back and there was no longer any depreciation this bond 
would have been functus deficio. In the other case the perifHl 
was three years and the court stresses the obligation to make 
this examination and ascertainment 'vithin that time. To 
ask Mr. King what was the result of a sale which was made 
in 1935, which was after that time, it se~ms to us 
page 59 ~ is error. 
The Court: I am going to permit him to answer 
the question but it seems to the court, in the way. thing:-; 
stand, if your clients suffered loss by reason of their being· 
sold at that time, that will be proper evidence to go before 
the jury. 
Mr. Heath: Your Honor will allow us an an exception to 
your ruling. 
A. The amount was $56,787.75. 
Bv J\IIr. Mears: 
·Q. Mr. King, Mr. Heath is contending in his argument in 
objection to the question a minute ago, that these should 
have been disposed of l;>efore December 23, 1934~ Is it not 
a fact that these securities-
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Mr. Heath: We object to that question as .leading._ 
By Mr. Mears: 
Q. Were or were not these v:ery stocks and bonds highe1· 
at the time you sold them than they were in December, 1934Y 
Mr .. Nottingham: I object to the question as leading. 
The Court: I do not think it is leading. 
A. I would say they were all higher when they were sold 
than they were in 1934. 
page 60 ~ By Mr. Mears : 
Q. Mr. King, was or was not this general trend 
of the stock and bond market upwards from the summer 
of 1932 until 1935 Y 
Mr. Nottingham: We object to the question as leading. 
The Court: Let him answer it. 
Mr. Nottingham: We except. 
A. It was upward. 
By Mr. Mears: . 
Q. Mr. King, what did you collect from the B Notes that 
were put up as collateral Y 
A. $1,479.75. 
Q. How much is the total of those two items 7 
.A.. $58,267.50. 
Q. Mr. King, were there any other credits from the pro-
-ceeds of the collateral applied on account of the $119,000 
note Y If so, what were the items and the amount of them Y 
A. The only other credit was the ·payment on the Direc-
tors' bonds. 
Q. Now, about the Directors' bonds¥ 
A. That was just an error that was made in the beginning 
of it, $135. 
Q. The total amounts from the collateral, not 
page 61 } including the Directors' note, amounted to how 
much? 
A. $58,267.50. 
Q. How much balance did that leave on account of the 
$119,000 note Y 
A. That leaves $60,921.36 less the $135 error that was 
made in the beginning. 
Q. All right, giving credit for that, how much would it 
beT 
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A. $60,786.36. 
Q. What B Notes did you have after the collections which 
you have just referred to in 1935. I hand you a list which 
I wili offer in evidence as Exhibit No. 11 Y 
Said list is filed herewith marked Exhibit No. 11. 
By Mr. Mears: 
Q. In September, 1935, what did you estimate the value 
of the remaining B Notes t 
Mr. Nottingham: We object and save the exception. 
A. I estimated the net· worth of them. 
By Mr. Mears : 
Q. Did you have an appraisal of them at that time to as-
certain what the worth of these remaining B Notes amounted 
toY 
A. Yes, sir, $13,635.00. 
page 62 ~ Q. Who made that? 
A. I did. 
Q. As the cashier of your bank f 
A. Yes, sir. 
Q. Have yon set out on the Exhibit No. 11 whicl1 you have 
just offered in evidence the valuation of those several notes 1 
A. As was at that time. 
Q. Mr. King, please state whether yon have been able to 
collect any additional amounts since that time to which you 
have testified, and if so, how much T 
A. Yes, I have collected $760.93. 
Q. What in your opinion is the value now of tl1ose .B 
Notes? Was your estimate in 1935 too high or too lowt 
A. Too high. 
Q. Why do yon say that¥ . 
A. Well, from the change of the condition of the different 
makers of the notes. 
Q. Have you any valuation on a note made by J. L. Elcy 
for $1,0007 You gave that as being worth $1,000. What 
can you collect ori that now T 
A. I have collected all that can be collected on that. 
Q. Why? 
A. He has taken bankruptcy and the property 
page 63 } it was secured by has been sold. 
. Q. Without naming them, what is your nest 
judgment is the worth of the remaining collateral that you 
gave a valuation in 1935 of over $13,000Y · 
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A. Well, I shoulQ. say $6,000 will cover all of it, easily. 
· Q. In other words, it would be a loss of around $7,000? 
A. Yes, sir. 
Q. In other words, your appraisal was $7,000 too high 1 
A. Yes, sir. 
Mr. Nottingham: He said that was due to the condition 
of these parties having changed in the meantime. 
By Mr. 1\fears : 
Q. During all that period of time, have you done every-
thing you possibly could to collect every dollar of those B. 
Notes? 
A. Yes, sir. 
Q. And all you have collected since 1935 has been seven 
hundred and some dollars and now you think if you can get 
$6,000 out of the balance, it is about all you can collect Y 
A. That is right. 
Q. How about your bonds that you have been 
page 64 } unable to sell, Mr. King, what amount of- those 
bonds and stocks haye you been unable to sell7 
A. I did not have any bonds. 
Q. All right, stock¥ . 
A. Fifty shares of Gillette Company and sixty shares of 
Eastern Shore Farmers Supply Company. That is all the 
securities they have like stocks or bonds. 
Q. What did. you appraise them for? 
A. I appraised them at $1,000. 
Q. What are they worth now? 
A. They are worth nothing. 
Q. In other words $1,000 then, I understand you are go-
ing to lose from that source. Is that correct7 
A. Yes, sir. 
Mr. N otting·ham: At what time Y 
Mr. Mears : In 1935. 
Mr. Nottingham: That shows he appraised them at one 
dollar at that time. 
By Mr. Mears: 
Q. Mr. King, have you made up a detailed statement show-
ing the selling price of the stocks and bonds and the amounts 
-which you have collected on the notes about which you have 
just testified 7 
A. Yes, sir. 
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page 65 · ~ Mr. Mears : We offer this list in evidence as 
Exhibit No. 12. 
By Mr. Meat·s: 
Q. Mr. King, just for my information, will you please 
state again just what balance was due on the $119,000 note 
after you have applied all the payments to date, except the 
amount received from the Directors' bonds 1 
A. $60,786.36. 
Q. That is the balance due·t 
A. Without the credit of the Directors' bond. 
Q. Please state what credits ha:ye been made by certain of 
the Directors, by whom, and the amounts, and when they 
were made! 
Mr. Nottingham: We think that has been shown by Mr. 
T. Wallace Jones. 
The Court: Ask him when it was paid; that is all. 
By Mr. Mears : 
Q. When were those payments madet 
A. I do not have the actual dates down here. 
Q. Was it during the year 1935? 
. A. During the year 1935, yes, sir. 
Q. What was the amount paid by eight of the Directors~ 
A. Paid by seven of them. 
page 66 ~ Q. What was the amount paid~ 
A. $3,600 each. 
Mr. Heath: That has all been answered. 
By Mr. Mears: 
Q. What balance, Mr. King, is now due on this $119,000 
note after giving credit for all the amounts which you have 
collected on the collateral and the $3,600 payments made by 
each of the seven directors 1 
A. $35,586.36. 
Q. That is the amount still due Y 
A. Yes, sir. 
Q. I think you have already broken it down. If you collect 
the $6,800 now due on the Directors' bond for which this suit 
has been brought and you collect $6,000 which you estimate 
that you can possibly collect now on the B Notes, how much 
will there still be due on the $119,000 note~ 
A. $22,786.36. 
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By the Court: 
Q. Where did you get that 1 
A. He asked me if I collected the $6,800 and the $6;00Q-
from the remaining B Assets. 
Mr. Mears: He estimates now the value of the B. Notes is 
$6,000 all told and with the $6,800 bond there will be a. bal-
ance of over $22,000 due. If we collect this judg-
pag·e 67 } ment that debt now will still be over $22,000 from 
being paid. 
By Mr. Mears : 
Q. Mr. King, did you handle the payments by certain of 
the Directors of the Cheriton Banking Company on account 
of this note? 
A. Yes, sir. 
Q. Were the eight Directors or the seven Directors who 
have made payments on this bond, were they or ·were tfiey 
not released in any way from payment of the balance Y 
A. No. 
Mr. Heath: He has proved that, if your Honor please, and 
has no right to prove it twice. 
Mr. Mears: You will try to disprove it three times. 
The Court: I think Mr. Jones said -he thought they were 
not released and it is proper to put it in by Mr. King. 
Mr. Heath: We are not contesting that. 
The Court: Mr. Jones was not an officer of the Farmers 
& :Nierchants Trust Bank and Mr. King is. 
Mr. Nottingham: He was a Director. 
The Court: I do not think the Directors know what the 
Cashier does. 
page 68 ~ By Mr. Mears: 
Q. Mr. King, was there submitted to your Board 
by Mr. Charles M. Lankford~ .Attorney for Mr. S. T. Not-
tingham, a payment of $3,600 on account of this other Di-
rectors' bond? 
A. Well, there were two attorneys that met with our Board 
and discussed thP. matter. There were you and Mr. Lank-
ford, and that was brought up about the seven of them assum-
ing Mr. Downes' obligation, and we accepted that. 
Q. Did you approve a form of settlement by Mr. S. T. 
Nottingham, of his indebtedness at that time? 
A. Yes, sir. 
Q. What was that? 
52 Supreme Court of Appeals of Virginia 
A. Well, he was going to give a judgment note which we 
could put on record. . . 
Q~ For how much money¥ 
A. $3,600. 
Q. And you were to accept that as a credit on this note for 
$3,600Y 
A. Yes, sir. 
Q. Was that note by Mr. S. T. Nottingham eyer given o! 
A. No, sir. 
Q. Do you have any idea why it was never given Y 
J.l. No, sir. . 
Mr. ·Mears: Take the witness. 
page 69} CROSS EXAMINATION. 
By Mr. Heath: 
Q. Mr. I{ing, you have testified that you were Cashier of 
the Farmers & Merchants Bank Y 
J.l. Yes, sir. 
Q. You cancelled this note, didn't you Y 
A. No, sir. 
Q. What is that there (indicating on note) f 
A. It was put up as collateral for our loan and of course 
it had to be endorsed. 
Q. Read that over your signature? 
A. ''Farmers & Merchants Trust Bank, Cape Charles, 
Virginia,'' and a cancelled stamp over it. 
Q. You have cancelled every bit of itt 
A. Cancelled over the endorsement. 
Q. You cancelled the whole note or just the endorsement? 
A. Just the endorsement. 
Q. Simply the endorsement of your own bank 1 
A. Yes, sir. 
Q. J.ls a matter of fact, the Farmers & Merchants Bank, 
the plaintiff here today seeking to g·et this judgment, no 
longer owns this, does it 1 
Mr. Mears: We object to that. 
Mr. Heath: We want to prove that the party 
page 70 ~ who is seeking to get judgment against us has 
sold this note and the title to it has passed out of 
his hands. 
The Court: Can you prove that f 
Mr. Heath: I am trying to prove it right now. 
The Court : I will let you do it, then. 
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By Mr. Heath: 
Q. Has not the Farmers & Merchants Bank transferred a 
part of its assets, including this bond to the F. D. I. C. Y 
A. It has pledged all of its assets to the F. D. I. C. 
Q. It has transferred all of its assets, hasn't itY 
A. It has pledged them .to it for a loan. 
Q. The Farmers & Merchants Bank has gotten a loan from 
the F. D. I. C.Y 
A. Yes, sir, and pledged all its assets to it. · 
Q. And it holds those subject to the loan Y 
A. That is right. 
Q. It has not actually sold this to the F. D. I. C., has it? 
A. No, sir. 
Mr. Mears: If your Honor please, he has answered it, 
and he is bound by what he said. It is direct examination. 
I did not ask him anything about the ownership 
page 71 } of that note. 
The Court: You cannot go any further. He 
has answered the questions fairly and squarely. If he has 
not told you the truth and you can show it-I understand 
what you are trying to do, but I do not think that is proper 
evidence. 
Mr. Heath: I cannot get into the record what I intend to 
prove? · 
The Court : Let the jury go out. I said you cannot get 
it in because Mr. l{ing answered your question absolutely 
and I think you have gone as far as you can go. Ask the 
question. · 
By Mr. Heath: 
Q. ~sn 't it a fact that instead of getting a loan. from the 
F. D. I. C., the Farmers & Merchants Trust Bank has turned 
over the legal title of all of its assets including this particu-
lar bond to the Federal Deposit Insurance Corporation 1 
The Court: He has answered the question. He says they 
did not do it. 
Mr. Heath: I understand the Court rules that question 
cannot be asked. 
The Court: The court rules that Mr. King· has told yon 
that that bond has not been transferred to the F. D. I. C. 
but that the F. D. I. C. holds that as collateral for a loan 
to the Farmers & Merchants Trust Bank. He has 
page 72 } answered that once. 
Mr. Heath: Counsel repeats the question because 
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he thinks Mr. King is mistaken and he thinks if Mr. King 
wilLprobe his memory he will find that he was ~istaken. 
The Court: If counsel for Mr. Nottingham tells the court 
he expects to prove that, the court will let him probe. Mr. 
IGng as far as he wants to pro'f?e him. 
Mr. Heath~ I have nothing further to say about it. Go 
ahead~ 
By the Court: . 
Q. I understand from your testimony, giVIng due credit 
fo~ all collections you have made on assets, giving full credit 
of all payments on the $32,000 bond on which suit has been 
brought, giving credit for about $6,000 you think you. can 
realize on the asset you still have, yet it will take over $22,-
000 to reimburse the Farmers & Merchants Trust Bank for 
taking over the accounts of the Cheriton Banking Company. 
Is that correctY 
A. That is including $6,000 from the securities and $6,800 
from the Directors' bond. 
page 73 ~ M. S~IITH vVILSON, 
a witness on behalf of the plaintiff, being first duly 
sworn,. testified as follows: 
Examined by Mr. Mears : 
Q. Your name is M. Smith Wilson? 
A. Yes, sir. 
Q. You were a Director of the old Cheriton Banking Com-
pany, "rere you not? 
A. Yes, sir. 
Q. How long· were you a Director, !ir. Wilson? 
A. I could not tell you; from about 1910 or 1912, something-
of that kind; I just don't know. 
Q. What time did the bank begin, do you know? 
A. 1906. 
Q. Have Mr. S. T. Nottingham and Mr. T. H. Nottingham 
both been Directors of that bank for a number of years?· 
A. Yes, sir. 
Q. Was Mr. T. H. Nottingham also an attorney for the 
bank for a number of years? 
:l!.. Yes, sir. 
Q. Mr. Wilson, there has been introduced in evidence a 
bond of $32,000 and a certain merger agreement. Will you 
please tell the jury, at the time of the execution of this in-
strument, or the time it was being discussed, whether or not 
Mr. T. H. Notting-ham and Mr. S. T. Nottingham read or 
heard read thos·e instruments t 
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page 74} A. Yes, sir. 
Q. Do you know whether or not Mr. T. H. Not-
tingham read them to the Board Y 
A. I don't know whether he read it aloud to the. Board, 
but he read it there in the Directors' room. · 
Q. Mr. Wilson, what amount, if any, has been paid on the · 
Directors' bond of $32,0007 · 
A. Let's see ; $25,200.00 I think. It was $32,000 and there 
is $6,800 short now. 
Q. Do you know why these payments were made Y 
A. Yes, sir. 
Q. Mr. Wilson, were you present at several meetings when 
all the Directors were present and 1\Ir. Charles M. Lankford, 
Jr., representing Mr. S. T. Nottingham was present! 
A. Yes . 
. -Q. Was the Farmers & Merchants Trust Bank at that time 
calling on the Directors for settlement of this indebtedness 1 
A. Yes. 
Q. Do you know whether or not Mr.. S. T~ Nottingham 
agreed to execute his note for the amount of the indebtedness, 
which the Farmers & Merchants Bank agreed to accept and 
credit on the note T 
A. It seems that it was nine Directors willing to pay, to 
assume their obligation, .and when that was sub-
page 75 t mitted to the bank-
Q. Who. were they, 1\Ir. Wilson? 
A. It was S. T. Nottingham, T. H. Nottingham, T. W. 
Jones, T. Wallace Jones, J. Gates Goode, W. D. Nottingham, 
.J. W. Nottingham and myself, I believe. That is nine signed 
it. T. H. Nottingham did not ag-ree. He wanted to settle on 
basis of the earnings that had been received by each Direc-
tor in the bank and he said he thought about $500 would be 
his proportion. And at that time I told Mr. Nottingham, I 
:says, "According to that I only have three shares and that 
will let me out with $1,500". And when these nine submitted 
their collateral to the Farmers & Merchants Bank they ac-
-cepted eight. Mr. E. V. Downes, they could not accept his 
-collateraL Then we had another meeting at the Cheriton 
Bank an"d I think Mr. Charlie Lankford was present and· we 
.agreed each of us would absorb $400 of Mr. Downes', leaving 
Mr. Tom Henry Nottingham out. 
Q. In other words, Mr. S. T. Nottingham then had agreed 
to give a note to the bank for his part, $3,600? 
.A. A judgment note he said he would give. 
Q. Do you know whether or not the bank said they woulo 
accept itY 
~Yes. 
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Q. Was that note ever executed, so far as you lm.ow! 
A. No; he backed out. 
Q. Do you know why he backed out 1 
A. No, I don't. 
page 76 ~ Mr. Mears: Take the witness. 
~£r. Heath: Stand aside. 
GEORGE T. TYSON, 
a witness on behalf of the plaintiff, being first duiy sworn~ 
testified as follows : 
Examined by Mr. Mears: 
Q. Mr. Tyson, are you Clerk of the Circuit Court of North-
ampton County, Virginia~ 
A. Yes, sir. , 
Q. Do you have in custody the deeds of this county! 
A. Yes, sir. 
Q. Will you please refer to Deed Book 93, page 206 and 
read a deed from Thomas H. Nottingham to Clara T. Not-
tingham! 
A. (Witness reads deed.) 
Mr. Mears : We ask that deed be introduced as a part of 
this record, as Exhibit No. 13. 
By :Mr. Mears: 
Q. Is Clara T. Nottingham the wife of Thomas H. Not-
tingham! 
A. Yes, sir. 
Mr. Mears: I offer in evidence as Exhibit No. 14 the deed 
recorded in Deed Book 93 at page 499 from S. 
page 77 ~ Thomas Nottingham to Louisa T. R. Nottingham. 
By Mr. Mears: 
. Q. Mr. Tyson, will you please read that deed. 
A. (Reads Exhibit 14 from page 499 of Deed Book 93.) 
Q. Mr. Tyson, do you know whether Louisa T. · R. Not-
tingham is the wife of S. Thomas Nottingham Y 
A. Yes, sir. 
Mr. ~Iears : Take the witness. 
Mr. Nottingham: .No questions. 
Mr~ Mears: I just have one witness, Mr. Lankford, who 
said he would be here at 3 o'clock. I do not want to be in 
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the position that I could not put Charlie Lankford on when 
l1e comes. With that reservation, the plaintiff rests. 
page 78 } THOMAS H. NOTTINGHA1f, 
. one of the defendants, being first duly sworn, tes-
tified as follows: 
Examined by Mr. Heath: 
Q. Mr. Nottingham, will you state your name, residence 
and occupation? 
.A. Thomas H. Nottingham; Eastville, Virginia. I am prac-
ticing law and have been farming all my life. 
Q. You are one of the defendants to this action 7 
.A. I am, sir. . 
Q. Did you sign the bond which is in evidence here, upon 
which this action has been brought 7 
A. I imagine I did. I have never seen ·the original bond 
that I know of, that is in. suit. 
Q. Is that your signature to this bond· which has been in-
troduced as Exhibit No. 3? · 
· A. Yes, that is my signature. 
Q. In the plea which you have filed, you have alleged that 
that bond was signed under the following circumstances, 
namely- · 
Mr. Mears : Now, your Honor, I don't think he ought to 
start out leading this witness. Mr. Nottingham is an at-
torney. 
The Court: I do not see anything leading. 
1\fr. Mears: Don't say what he said in the plea. 
page 79 ~ By lVIr. Heath: 
Q. Now, Mr. Nottingham, will you please state 
the circumstances, if that will suit counsel, under which you 
signed that paper. Just go on in your own way. I will not 
lead you at all. Tell the jury all that there is to tell them 
about· it. 
Mr. Mears : I am objecting to any evidence on the ques-
tion of fraud, and I want, of course, to argue it. 
The Court: I have ruled that if there was any fraud Mr. 
Tom Henry N otting·ham can show it. The only paper that 
you have filed is the notice of motion for judgment. He has 
:filed a plea of .fraud and if he can show it and it turns out 
in the testimony he cannot testify to certain things, we will 
take that up when we get to it. 
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By Mr. Heath: 
Q. All right, Mr. Nottingham. . 
A. It has been testified to that I was Director. I think I 
had one share of stock. All I ever owned in the bank was 
one share of stock of the par value of $100. I got it from 
Gardner Notting-ham in December, 1912, I think, when he 
moved away from here. From that time on I suppose I was 
a Director. A .few nights before this bond which has been 
· referred to was executed-and I would like to say 
page 80 ~ right here Mr. 1\iears asked the question I don't 
know whether he did it for the impression it would 
make on the jury or not, but here is the question he asked1 
and I wrote it down at the time. 
Mr. Mears: Is that testimony f 
The Court : He is going to say something you said. 
A. (Continued) I think you asked Mr. Jones if I was not 
the bank's legal counsel pres~nt at the time the bond and 
agreement was taken up and advised the Board of Directors. 
I absolutely deny it, reg·ardless of what he said. I have never 
been paid counsel for the bank. The bank had never given 
me a cent except for special services rendered. I had gotten 
some judgments on some notes and maybe had a ten· per 
cent attorney's fee for collection. I may have occasionally 
hunted up some records for them, but I had never had any 
retaining fee or never was paid a cent by them as counsel 
for the bank. A year or two before this happened I told 
:Nir. Jones that I could not attend meetings regularly and 
rather not be on the Board of Directors, that it hll:ppenecl 
during court time every other month and it was impossible 
for me to be present. 
The Court: I do not think you can go on Mr. Nottingham 
to explain everything. If you were a Director of the bank 
you were a Director, so I don't think you can go into. all of 
that. 
page 81 ~ A. (Continued) Well, I was a Director. I had 
not been attending the meetings, which was cer-
tainly with their approval, as I had explained to them. I had 
never heard of the contemplated merger of these banks or 
any suggestion or mention of it. I will go further and say 
that I had not received a notice from the bank that thev 
were having a meeting, that I can recall for months, prob-
ably a year or two before this thing happened. · 
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Mr. Mears: May it please your Honor, this paper came 
into being from the merger agreement in January, 1933~ He 
has gone far afield. It looks to me like he cannot go b~k 
over years and years of what occurred and what did not,: 
occur. It looks to me like he is attempting t.o deny liability. 
He is estopped. He has signed the agreement. · 
The Court : I think he can go ahead. 
By the Court: 
Q. Get down to the facts, ~Ir. Tom Henry. 
Mr. Heath: If your Honor please1 I think he had gotten 
to the very gist of this matter. He said he knew nothing 
about any proceedings looking to a merger. 
A. They testified I was paid counsel and was advising them 
in this thing. I not only was not paid cotltlsel, but 
page 82 } did not advise them in it and never knew of it 
until I got there that day. 
By Mr. Heath: 
Q. Then tell what happened the day the bond was brought 
up? 
A. I was there. The first intimation I had was Mr. Jones 
called me in. 
By the Court: 
Q. You went there Y 
A. Yes, sir, at his phone request. I had no notice of it. 
There has been a waiver of notice introduced here. 
Q. Did you sign it f 
A. I think we did after we got there. There was no notice 
executed, but it was a waiver of Ii~tice, I think; from every 
man who was present. I took my seat and my nrst intimation 
was when they began to talk about it. They were all talking 
about it I listened at it for a little while and tlie first itti· 
pression that was made on me was t~e fact that it was an 
effort to save the Fanners & ~ferchants Trust Bank.. I bad 
never heard any intimation that the Cheriton Bank was not 
solvent, and absolutely solvent. As a matter of fact, I tbPJk 
these minutes and records ·show that a dividend was paid in 
1931 right there at the last, of six per cent. 
page 83 ~ Mr. Mears: If your Honor please, I don;t think 
that is proper evidence.. I think he ought to be held 
down to the time something was done. · 
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The Court : He got right down to the date and said what 
was . done there. · 
A. (Continued) I was trying· to show them that I thought 
the bank was absolutely solvent. I think these minutes will 
show that in January there had been a bond executed which 
I knew nothing about, of $25,000 after they had paid a six 
per cent dividend. I had heard a lot about the condition o·f 
the Farmers & Merchants Bank-
Mr. Mears: If your Honor please, I object. r·kno'v noth-
ing about what he is talking about. His counsel asked him a 
question and .he should answer the question just like any 
other witness and let his counsel conduct the case.. I wish 
you would direct counsel to conduct their case as counse 1 
usually conduct a case. The witness jumps from one year 
to the other and talks about $25,000 just like it was thirteen 
cents. Let them ask him how the fraud was perpetrated on 
him and by whom. 
Mr. Nottingham: How do you say 've should conduct our 
caseY 
The Court: I can see we 'vill never get through. 
Witness : I have got to tell it. 
page 84 r The Court: Surely you will, but you just wan-
der around. Let your counsel ask you questions. 
By Mr. Heath: 
Q. Mr. Nottingham, it was testified here this morning that 
you were the bank~s adviser in regard to the execution of 
this merger agreement. Is that true~ 
A. I never heard or knew of such a thing in my life until 
I got in that room. Absolutely, instead of telling me as 
counsel-if I had been counsel I suppose they would have 
told me-I had never heard of such a thing· contemplated, 
and the whole discussion the whole time was as to the con-
dition of the Farmers & Merchants Bank and there never 
was a mention of the assets of the Cheriton Bank being in 
question. · · 
Q. Now, Mr. Nottingham, when yon were requested to sign 
that paper, did you immediately" comply? 
A. I would have to tell what took place there in that meet-
ing. 
Q. I want you to tell in response to that question. 
A. That is what I was intending to do. The concealment 
of facts is the part that makes it a fraud. 
Q. Did you comply at once when yon were requested to 
sign that paperY 
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.A. I have no idea what time I was asked to sign the paper 
but I would like to say that when I entered they were dis-
cussing it, and I joined in it, and I stated right 
page 85 } there that I thought it was a ruse on the part of 
Mr. Bristow, that he had worked in the Farmers 
& Merchants Bank, he had worked with Mr. Curtis Halli-
day, and if there was anything else discussed there that whole 
afternoon I don't know. I had not been there for months and 
I absolutely told them that I thought it was outrageous, I 
thought the Cheriton Bank was solvent, liquid and good, and 
I continued to state that. We read the agreement and talked 
about it. I remember one of the last things that was said 
that day, when reading· that agreement I said, ''Gentlemen, 
it will take a Philadelphia lawyer a week to read this thing" .. 
I said, "Let me take this thing home tonight to read care-
fully before deciding about it". Mr. Wallace Jones said, 
"We can't do that. We have got to take it to the Townsend 
people to execute it today and the Cape Charles people have 
got to do it all the same day". I said, "Gentlemen, I have 
got $100 worth of stock in this bank. It don't amount to a 
picayune one way or the other. I have not a cent on deposit. 
I do not owe it anything. And it don't matter to me what 
you do about it". Mr. Wilson, and Mr. T. W. Jones, the 
President of it and 1\;Ir. Wallace Jones were the committee 
named and I never knew of it until that day. I told them 
I had always refused and refrained from signing bonds and 
that I was not willing to do it. Mr. T. W. Jones made the 
statement "We have got to execute this thing; it is the only 
way out of it. If we don't do it, they will close 
page 86 r one of these banks. There will be a run on every 
bank on the Eastern Shore and it will set us back 
fifty years". I remember his words just as good as if it 
was today. 
Mr. Mears : I object to that, if your Honor please. Mr. 
Heath says he will show fraud and alleges in his pleadings 
because the Directors of this bank or officers had said it was 
solvent. Mr. Tom Henry Nottingham has just testified he 
thought the bank was solvent and will still say that. No man 
can mislead a man that thought it was solvent and still thinks 
it. How can he be misled if everybody in the bank said it 
was solvent . 
. The Court: Mr. ~{ears, he has a right to testify to what 
he has testified to. Your argument is all right in argument 
but I cannot say that what he says is not so. That is for the 
jury to pass on. 
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A. (Continued) We had stayed there, I suppose an hour 
or an hour and a half and I don't remember of any other 
Director in that room opening his lips about it1 Dr. Goode, 
}fir. Dixie Nottingham and the rest of them. I was doing tl1e 
whole arguing and was the one taking a position about it 
and say definitely, because I hated to say it, because I thought 
it was an effort to save the Farmers Bank, and Mr. Wallace 
Jones got up and stated-! know exactly where they were 
sitting. The Directors' room is directly behind 
page 87 ~ the place where they do business-and Mr. Jones 
was in there and Wallace near the door that goes 
through to the vault and Wallace said we could absolutely 
pay off. We had been talking about this merger agreement 
and this bond. That bond stood in connection with the mer~ 
ger agreement. We had ·discussed it, nobody on earth could 
have understood it clean through all that stuff while they 
'vere there. I was relying absolutely on these men. I had 
implicit confidence in them. 
Q . .A.nd what was it Wallace Jones said about the bankY 
A. He said absolutely they could liquidate tomorrow and 
pay off and I said finally ''With the assurance that all the 
Directors will sign this thing and with the assurance that 
this bank is solvent, if you all want to merge them I will agTee 
to it". I remember one thing, it has been asked here and 
brought up in the opening statements, too, the question of 
whether or not they were all to sign. We discussed it and 
it was understood that all Directors were to sig·n. I did not 
know Mr. Fulton Powell was a Director, at the time. I 
thought every Director was present and I did not find out 
until later, and I am advised they went to ~{r. Fulton Powell 
later to get him to sign the note, and he would not do it. 
Mr. T. W. Jones spoke up and said, "Of course, they are 
all going· to sign it or nobody will sign it". And I believe·d 
the whole thing there. I was holding back. I had 
page 88 ~ nothing at stake but the $100 and I told them I 
would not make myself liable on it, and that is the 
'vay it was done. 
}.tfr. Mears: I move that statement be stricken out. 
The Court: The motion is overruled. 
Mr. Mears: We note an exception. 
~~H~ili: . 
··Q. You stated, as I understood, to the jury that you signed 
that bond-
Mr. ~.fears: Ask him what he said. 
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. Mr. Heath: Your Honor, we will be here until"Christmas 
if counsel is going to conduct himself in this way. 
The Court : He has not answered the question yet. 
:By Mr. Heath: 
Q. Would you. have signed that paper unless you had the 
assurance of Mr. Wallace Jones that that bank was abso-
lutely able to pay off all its depositors at that time 7 
A. Absolutely. I even discussed it and said I would not 
do it unless there was positive assurance that the bank was 
all right. 
Mr. Mears: We object. 
The Court: The objection is overruled. 
~Ir. Mears: We note an exception. 
page 89 ~ A. (Continued) I even explained further that 
I had positively made up my mind that I would 
never sign notes and obligations. I think everybody knows 
in my dealings with the bank that I have absolutely refrained 
from it. 
By Mr. Heath: 
Q. Was it or not understood that the bond was not to be-
-come effective unless every Director signed it? 
A. .Absolutely. 
The Court : I do not think that is a proper question. That" 
bond states outright in the caption who is to sign it. Mr. 
Tom Henry Nottingham can read. · 
Mr. Heath: He has· the right to state to the jury whether 
()r not he signed it on that understanding. 
The Court: I do not think he can state it. He cannot con-
tradict, by a verbal statement, written testimony. That bond 
states in the outset who is to sign it. I do not think anybody 
-can come and change their written acts by verbal testimony. 
Mr. Heath: That is a very important question and I want 
to argue it. 
The Court: I will hear your argument but it will not change 
the Court's opinon. 
Mr. Heath: With that assurance we except to the Court's 
ruling. The Court's opinion would not be changed 
page 90 ~ by argument. 
The ·Court: That is exactly what the Court said 
and exactly what the Court meant. 
Mr. Heath: I would like to get into the record now so the 
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Court of Appeals might have it, just what Mr. Nottingham 
would say along that line. . 
The Court: He has already testified to it and I have 
stricken it out. He testified he would not sign it if Mr. Powell 
would not sign it and the Court ruled that the names of all 
are set out in the caption to the bond and every man whose 
name is set out in the caption signed it and you cannot change 
that written testimony by verbal testimony. 
Mr .. Heath: If your :Honor will allow me, I think the situa-
tion is such that if you will allow me, jn spite of your saying 
that that cannot be changed, I would like to express my views 
to the Court. 
The Court~ I \Vill hear it. 
Mr. Heath: · If the gentlemen of the jury do not want to 
sit in here I do not care; it makes no difference to me. 
The Court: I do not think it will hurt for the jury to sit 
in. 
Mr. Heath: If your Honor please, here is a paper in which 
certain parties are named 'vho are going to sign a bond. Mr. 
Nottingham has stated that he did not know Mr. 
page 91 } Powell was a Director. We expect to show beyond 
any question that Mt. Powell "Tas a Director. We 
propose to show by 1\fr. Nottingham that he was assured, 
whether they were named in there or not, that every Director 
of the company was to sign that paper. You .are not contra-
dicting anything· by proving that. If these other Directors 
'vho had gotten up this paper and knew that Powell was a 
Director deliberately kept his name out of it because they 
knew that Nottingham would not sign if Powell would not 
sign and therefore they could not get Nottingham to sign, 
I ask what greater fraud could be perpetrated upon anybody? 
It is for the jury to say 'vhether he is telling the truth. He 
says he did not know who the Directors were. Now, if I 
sign a paper with the distinct understanding· that my signa-
ture is not to become effective unless every Director signs 
it that is not every Director named in there as a Director. 
My understanding is that every Director, whether you have 
named him as yon could have named him or whether you, fo1· 
some reason satisfactory to yourself, have repressed his 
name if my understanding was that, not all these names 
should be signed, but all the Directors' names should be 
signed, a fraud has been perpetrated upon me if 
page 92 ~ one Director's signature is left off. Now, if Mr. 
Nottingham had said that his understanding was 
that only those named in the preamble were to sign the bond, 
that would be a. different thing· and he would not be allowed 
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to say that I thought Jones was on that list, when he was 
not. He is :Q.ot saying that He is saying he agreed to sign 
it if all the Directors signed it, and the evidence shows that 
they have not named all the Directors. He did not say ''I 
agree to sign it if all the Directors named in there sign it", 
but "I agTee to sig·n it if all the Directors, whether named 
or not, sign it". In the case of Security Company against 
Blai.r, 103 Virginia, it is held that a Director or a Stockholder 
'vho sig11s a paper with the understanding that all the Di-
rectors or all the Stockholders have got to sign it, is not bound 
unless they all do sign it. Here is the gi~t of the case. There 
was evidence tending to. show that at this meeting, at which 
the Cashier and representatives of the bank were present, 
it was understood that this paper should not become opera-
tive or binding upon any of the stockholders until exeeuted 
by all, and 'vas to be held in escrow and was to be held by 
the bank until that prerequisite was complied with. The 
court reversed that case because the lower court 
page ·93 ~ did not give an instruction conformable to that 
principle. We 'vant to prove here that Mr. Not-
tingham would not have signed this paper unless he had the 
assurance that every Director, not every man named in that 
caption, but every man who 'vas a Director, whoever he might 
have been, and whether his name was put in it or not, and 
unless they did all sign it there was no liability upon him AS 
a Director for anything he had done. He was going· into this 
as a cooperative thing in order to help along that merger 
which he was not in favor of but 'vhich his Directors wanted, 
but he stipulated that if he 'vas to sign every Direetor was to 
sign. He has since found out that althoug·h Nir. R. Fulton 
Powell was a Director and had been requested to sign, they 
kept that knowledge from him and had him sign with this 
understanding notwithstanding they knew it and he did not 
kno'v that Mr. Powell was a Director. 
Mr. l\Iears: If your Honor will permit me I would like to 
clarify-
The Court: I will not 1et you clarify a thing at all. Gentle-
men, I am not going to change my ruling. Here is a note, an 
obligation, which shows that T. W. Jones, S. T. Nottingham, 
J. W. N otting·ham, C. R. Sterling, J. Gates Goode, ·w. D. Not-
tingham, E. ·v. Downes, 1\L S. Wilson, T. Wallace. 
page 94 ~ Jones, and T. H. Nottingham, the· und~rsigned, 
have signed the agreement here, every one of 
them. Now, 1_\Jfr. Tom Henry Nottingham is a ]awyer, a man 
of sense. Do you suppose he would put his name to a $32,000 
bond 'vithout reading it Y That is inconceivable. Suppose, 
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as a matter of fact, Mr. R. Fulton Powell had signed it, 
wouldn't he have been liable! I do not think it would have 
added one cent to it. 
Mr; Heath: I object to the statement about Mr. Powell's 
liability and ask for a mistrial ou that account. 
. The Court: The Court g·ave hiA opinion _of Mr. Powell's 
liability in response to counsel's question and the Court will 
not declare a mistrial. Go ahead, gentlemen. 
By Mr. Heath: 
Q. Now, Mr. Nottingham, we have filed a plea here in which 
you state when you were asked to sign and did sign this paper 
that there had already been P-xecuted by certain of the Di-
rectors, including R. Fulton Powell, a bond for $25,000 on 
th.e 19th of February, 1932. Did you know of the existence 
of that? 
A. I did not-
Mr. Heath: I offer this $25,000 bond in evidence 
page 95 ~ as Defendant's Exhibit A. 
Mr. }fears: vVe object to that, your Honor. 
Here is a bond purporting- to be back in February, 19-32. 
The Court: What is the connection, 1\ir. HeathY 
Mr. Heath: This: If he had been told that there already 
existed this bond for $25,000, which was in February, he would 
not have sig·ned the one that he did. They suppressed the 
knowledge that they already had a bond signed by all of those 
Directors except himself. 
The Court: Do you expect to show that that bond was 
cancelled only after this one was signed and delivered? If 
you do, I will admit it. 
Mr. Heath: I expect to show you that he did not know of 
the bond until after this other bond was signed and I expect 
to show what became of the bond. 
The ·Court: If you can show that that bond was cancelled 
upon delivery of this bond, but if it was not and he did not 
know anything about it, I do not think it is proper evidence. 
Mr. Heath: I understand that is exactly what we can 
show. 
The Court: If you can show it, I think that is proper evi-
dence. 
\ Witness: It was given for the same purpnse 
page 96 ~ this bond was given for. 
The Court: Mr. Tom Henry Nottingham, you 
are on the witness stand and better keep quiet and let your 
counsel conduct your case. If you can show it was cancelled 
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upon the execution and delivery of this bond, I think it .is 
proper evidence. If you cannot show that, I don't think 
it is. 
Mr. Heath: I think, if your H.onor please, we can show it. 
The Court! I will take your word for it. The court is 
very plain that if you can show that that bond was cancelled 
upon delivery of this bond here, that is all right. If it was 
not and IV[r. Tom Henry Nottingham did not know about it,. 
it could not be fraud. · 
Mr. Heath: I can show that. the $25,000 bond was consid-
ered as wiped out by the $32,000 bond. I am not telling you 
that I can produce that bond cancelled but I can tell you that 
the conduct of the officers of the ~,armers & Merchants Bank 
and the conduct of the banking officials of the State indicate~ 
beyond any question that they considered the $32,000 bond 
as displacing the $25,000 bond. That, it seems to me, meets 
your Honor's requirement. 
Mr. Mears: We object to all of that testimony. 
The Court: There is no doubt in the Court's 
page 97 ~ mind if that bond was cancelled upon the condition 
of this one being delivered, it is good evidence. 
A fraud eannot be practiced upon a man if that man does 
not know anything about it. If that bond was turned in, can .. 
celled, on condition that this bond be delivered in place of it. 
If it was, the court will let it in. If you don't do it to the 
court's satisfaction I will strike it out. I think you under-
stand what the court's ruling is. 
Mr. Heath: l\fr. Mears, will you answer me a question t 
Mr. Mears: I am not on the witness stand. Don't ask 
me a question. 
:,Ur. Heath: I don't want you on the witness stand for me 
to believe you. I do not require you to be sworn. Let m& 
talk to ~Ir. King a moment. 
The Court : Very well. 
Mr. Heath: May I, with your Honor's permission, put 
Mr. l{ing on the stand? I just want to ask him one question. 
You said if I could prove certain things. 
The Court: I will take your word for it. You can put him 
on 'later. 
Mr. Heath: We will be able to show that this bond was 
never considered an asset of the Farmers & Merchants Bank 
after the $32,000 bond was executed. 
Mr. Mears: The $25,000 bond was never an as-
page 98 ~ set of the Farmers & Merchants Trust Bank. 
The Court: You can ask M1·. Tom Henry N·ot-
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tingham what you want, and if it is not satisfactory I will 
strike it out. 
By Mr. Heath: 
Q. Mr. Nottingham, did you know anything about this bond 
having been executed and that the bond which you signed was 
to .take the place of this bond 1 
Mr. Mears: 'Ve object to that. 
The Court: The objection is overruled. 
Mr. Mears: We note an exception. 
A. I did not lmo'v there was such a bond in existence until 
about March, 1935, a little over two years after this $32,000 
bond had been executed and the merger had taken place .. 
. Mr. Jones called me on the phone and asked me to come down 
there and I went, and he stated ''It looks like we have g·ot 
to pay this bond''. I said, ' 'vVha t bond¥ '' He said, ' 'This 
$32,000 bond''. I said, '' ~Ir. Jones, the thing has never 
crossed my mind. You all assured me, and I have said that 
continuously ever since, and every one of them at every meet-
ing that the assets were all right.'' 
By Mr. J\.Iears : 
Q. Where was this conversation f 
page 99 } A. That was the first time there was any intima-
tion about it. That was around the last of Feb-
ruary or the first of Marcl1, somewhere around there, of 1935. 
Q. Was not 1\{r. Jones working for the Webster Canning 
Company at that time¥ 
A. I cannot tell you where he was working. I know. w·o 
were in the Directors' room of the Cheriton Banking Com-
pany and I know Mr. T. W. Jones and 'Vallace Jones were 
there and they said ''If \Ve do not, they are going to do some-
thing about it. Very little was said that day. I came home 
and we had meeting after meeting, I don't know, four or five, 
probably at different times. 'Ve had one at Capeville be-
tween the Townsend Bank and the Cheriton Bank along with 
some of the Directors of the New Farmers & 1\lerchants T1~ust 
Bank to discuss it and talk about a settlement and finally, 
one day, and nobody knows it better than yo0u, Mr. ~{ears, 
you were present there representing ~{r. Dixie Nottingham, 
in the Directors' room of the Cheriton Bank, at the time you 
referred to at which ~{r. Lankford w'as present. I \Vas still 
protesting my innocence and relied on what was said and 
had been assured that the assets of the bank were all right, 
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and Wallace Jones spoke up and said, ''Tom Henry, you 
must be mistaken booause we executed a $25,000 bond to se~ 
cure the assets of the bank to the banking department about 
ten months before this merger." I said, "Wal-
page 100 ~ lace, I never heard of such a darned note in my 
life and you cannot show me one with my signa-
ture'': He said, ''Yes, I can, it is in the vault.'' And he 
went in there and said he could not find the bond but ''Here 
is a letter from ~{r. Richie of the Banking Department 
acknowledging receipt of it", and I have got that copy of it 
'vhich ~1:r. Jones later has sent me. This is what he brought 
to prove to me tl1at .I 'vas on this $25,000 bond and that I 
must have known ten months before that the bank was in-
solvent. ''Please be advised that the $25,000 indemnifying 
bond signed by T. Wallace Jones, S. T. Nottingham, J. W. 
Nottingham, C. R. Sterling, .J. Gates Goode, W. D. N otting-
ham, E. V. D·ownes, ~I. S. Wilson and R. Fulton Powell has 
been filed in the deposit box in the Savings Bank of Rich-
mond, Virginia.'' I said, ''Where is my name to the bond Y 
I never heard of such a thing and never knew it was in ex-
istence''. .So then, he tried to get hold of the bond and find 
out what had happened. . I thought the bank through all this 
time was all right, so I then-· 
Mr. Mears: ~{ay it please your Hon-or, Mr. Nottingham 
is reading correspondence from the Banking Department. 
This evidence is absolutely ir-relevant. It is not possible for 
them to show that this $32,000 bond was taken. Mr. Bristow 
tells you that they were trying to execute before the merger 
agreement could he carried through, was carried 
page 101 ~ through and this bond was delivered and has been 
carried as an asset and this bond is the only bond 
carried as an asset of this bank. 
The Court: I told you and Mr. Heath as plainly as I could 
explain that if they can show that this $32,000 bond was taken 
and put up in the place of the $25,000 bond then I will let 
them put in evidence about the $25,000 bond. If they do not, 
I will strilrP. out the evidence because they cannot. perpetrate 
a fraud on a man unless he knows something about it. 
Mr. Nottingham: The testimony shows that when Mr. 
Wallace Jones told him that he could not have said the bank 
'vas liquid, that he said this bond WffS signed. 
The Court: I will permit the evidence that far to go to 
the jury only to contradict 1\Ir. Wallace Jones' evidence. He 
has answered the question, 1\Ir. Heath. He has said. he did 
not sign· the bond and did not know about it until 1935. I 
do not think he can go into all these details. 
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By Mr. Heath: 
Q. If you had known the bond you g·ave was to take the 
place of this $25,000 bond, knowledge of which was being 
concealed from you, would you have signed itY 
A. Absolutely not. 
page 102 ~ Mr. ]~!ears: I object to that because he does 
not show he knew it was to take the place of it. 
A. (Continued) I said I would not have done it for two 
reasons. 
By Mr. Heath: 
Q. Now, Mr. Nottingham, something has been said here 
about your offer of settlement of thh~ matter. Please state 
whether or not those offers were or were not made without 
prejudice? 
A. Absolutely. At all these meetings, as I stated awhile 
ago, I protested at every one of them from the very outset, 
and I did it as a good faith showing to help these gentlemen. 
I knew nothing about it. I had no note in the bank, had no 
money on deposit, and they stood there ancl pleaded, and 
finally they insisted so that finally I said, ""'ith your assur-
ance that the thing is all right, I am perfectly willing to do it 
if you feel that way about it". 
By Mr. ~Iears: 
Q. Who was it that said that¥ 
A. Who said what Y 
Q. What did you say? 
A. I was saying it right there the whole thing, from the 
beginning. · 
page 103 ~ By Mr. Heath: 
Q. Who were present when you said itt 
A. Everybody. 
Q. Name them¥ 
.A. Every man's name who is signed to that bond was 
present that day. The only director I ltnow who was not 
present was Mr. R. Fulton Powell, which I did not know at the 
time. The offer of compromise was made on several oc-
casions. · 
Q. I want to know how you came to make a· compromise 
offer and whether you made it without prejudice and simply 
as a compromise? 
A. The v~ry day we were talking about, when I discovered 
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about this $~5,000 bond, which I thought was an asset, I said, 
''My gracious, you ought not expect me to pay under these 
conditions''. We were discussing compromise from the very 
beginning. I said, ''If this is an asset, this $32,000 bond, cer-
tainly the $25,000 bond which I knew nothing about was an 
asset, I do not feel that I am morally or legally bound to pay 
a nickel but I do not want to g·o into court and if there is any 
way ... to get out of it honorably by compromising I will be 
glad to do it.'' I think it was Mr. Smith Wilson who put the 
offer of compromise on the basis of the amount of dividends 
that had been received. 
By th~ Court: 
Q. I think he n1eant the amount of stockY 
page 104 ~ A. I got to thinking about the thing and I asked 
Wallace Jones-I had gotten a letter from him 
a copy of which he sent me, and I said, ''Wallace sent me a 
list of the stock owned by all of the Directors and here is the 
very list he sent me, how much dividends they had gotten". 
It showed the holdings of the different ones. 
By Mr. Heath: 
Q. When we were interrupted I think you were explain-
ing the offer you had made to compromise. Just tell the jury 
as briefly as you can what offer of compromise you did make 
and why you did make it and whether it was made without 
prejudicef 
A. I was attempting to say that I had asked Mr. Jones to 
send n1e a list of the stock owned by each one of the Directors. 
I was talking con1promise and trying to settle the thing from 
the very minute they mentioned to me that they wanted settle-
mP.nt of this note, and I told them, different ones, that were 
present·at these three or four different meetings, I said, "You 
all had a $25,000 bond that was an asset if the $32,000 bond 
is an asset.'' I said, ''Yon all received dividends and you 
own, many of you, ten thnes as much stock as I do, hut in 
order to try to adjust the thing and to close it up and in a 
spirit of compromise". I did not feel legally or morally 
bound to pay one cent and I figured out the holding· of the 
stoc]{ of each one of the Directors and divided 
pag·e 105 } that by the ten and it amounted to five hundred 
and sixteen dollars and some cents, and I told 
"\Vallace and the different ones at those meetings, in order to 
close out this thing without having to go through a suit-
I have never been sued in my life and certainly try to pay 
tny honest obligations-in order to try to get the thing closed 
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I was willing to make a sacrific~ to do it that way, and they 
hooted at that and I said-
Q. Is this a copy of a letter which you wrote to Mr. Par-
sons in offering that settlement 1 
A. Yes, sir. 
Mr. HP.ath: We offer this letter in evidence as Defend-
ants' Exhibit B. 
By Mr. Heath: 
Q. You may read that to the jury. 
A. (Witness reads Defendants' Exhibit B). 
Mr. Heath : Here are two letters I wish to introduce. 
Mr. Mears: I don't think they have a particle of relevancy. 
The Court : Let them come in. I mav strike all this evi-
dence out; I am not going to say I will not. 
Mr. Mears: I want to except, if your Honor please. 
By 1\{r. Heath: 
Q. Are these copies of the letters you wrote to 
page 106 ~ Mr. Parsons relative to the settlement and the 
answer that you r~ceived from him Y 
A. They are. 
Mr·. Heath: I file these letters as Defendants' Exhibits C 
and D and will read them to the jury. 
Mr. Mears: We object. 
The Court: The objection is overruled. 
Mr. Mears : We note an exception. 
By Mr. Heath: , 
Q. Now, Mr. Nottingham a deed from you to your wife 
has been introduced in evidence. You made that deed, did 
yon not? 
. A. Yes, sir, I did. 
Q·. Was that an honest transaction Y 
A. It was. 
Q. Did yon owe yonr wife whatever is set out in that deed 
as being owed by you to her 1 
A. Yes, sir, I did and I am surprised at my friend making 
such an intimation,. too. My wife 'vould not be a party to it, 
if he does not have any respect for me. She is right close· 
kin to him and I would like to tell the jury we have nothing 
to conceal and he is bound by it for he has made the state-
ment. 
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1\IIr. Mears: Is that testimony? 
page 107} The Court: 1\fr. Nottingham, you have as good 
counsel as there is in Virginia. They will take 
-care of you. If Mr. Heath wants to ask you a question, he 
can ask it. If he does not, you cannot get it in. 
By Mr. Heath: 
Q. Did you in any particular over-value your indebtedness 
to her or give her by that deed any more than you justly owed 
her? 
A. No, sir, that I did not. She has been the best friend 
I ever had and I tried to protect her. I told the Farmers & 
Merchants Trust Bank, too, right after I did it. I had noth-
ing to hide or conceal about it. 
Q. Will you tell the jury why you executed that deed? 
A. Yes, sir. Soon after we were married, she-
The Court: Mr. Heath, I do not think he can go into that. 
If he shows it was for consideration, I think that is all. 
By l\{r. Heath : 
Q. Has that deed been in any way attacked by any credi-
tor of yours Y 
A. No, sir, honest loans that she has put ~p. 
Q. And an honest debt which you owed her? 
A. Absolutely. I wou.ld be very glad to tell it 
page 108 } if he wants to hear it. .As a matter of fact-
Q. One minute, Mr. Nottingham. 
A. Can I-
By the Court: 
Q. No, Mr. N.ottinghmn. 
A. Can't I tell what the consid~ration was :for that deed 7 
It is certainly evident that l\{r. }\fears-
The Court: I will permit you to show that there was a 
good consideration for it. I cannot go into details. You had 
valuable eonsideration owed to your wife and ·nobody has 
disputed it and that is as far as I can let you go. 
By 1\Ir. Heath: 
Q. R. iF'ulton Powell was a member of the Board of Direc-
tors on the date that this bond was signed, was he not? 
A. Yes, on the records of the bank he is shown so. 
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CROSS EXAMINATION. 
By Mr. Mears : 
Q. You were at the meeting of December 20, 1932 T 
A. I don't think it was the 20th. 
Q. At which there was presented an ag-reement and bond 
from the State Banking Department relative to 
page 109 ~ the merger¥ 
A. The date we executed that bond I was pres-
ent. I don't remember the date. I think the bond savs De-
cember 23. That is when I thought it was. "' 
Q. How many bonds, Mr. Nottingham, did you ever execute 
in connection with the $32,000, how many bonds did you exe-
cute for $32,000 l 
A. That is the only one I know ~nything about. 
Q. This o.ne right here (referring to Exhibit No. 3) f 
A. That is the only one I know anything about. 
Q. You read this bond, of course f 
A. I have explained to thi~ jury the best I could that we 
were attempting there, very briefly, in about two hours' time 
to reach a merger ag-reement and a bond and I think I said 
that I remarked at the time that I could not understand it, 
that it would probably take a Philadelphia lawyer a week to 
read it over intelligently, and asked 1\ir. .Jones before he 
agreed on anything to permit me to take it home to study it 
and they said no, that it had to be signed that clay, right then 
and there so as to be sent to the To,vnsend Banking people 
for them to sig-n and then to the ·Cape Charles people. 
Q. In other words, they would not let you take the bond 
homef 
A. They would not do it. 
Q·. You signed the one $32,000 bond and ne~er had a chance 
· to even take it home and read it overf 
page _110 ~ A. Yes, sir. 
Q. That is as true as anything you have said 
here today? 
A. Yes, sir, and everything I have said is true. 
Q. Look at this bond which I hand yon, and say if your 
name is not written on that bond 1 
A. It is there, sir. 
Mr. Mears : I ask this be introduced in evidence as Ex-
hibit No. 15. He said he did not ever sig·n another $32,000 
bond. 
Mr. Heath: We object, if your Honor please. This is a 
· duplicate. 
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Mr. Mears: It is not a duplicate. 
The Court: I have seen the bond and I think you have a 
right to introduce it in evidence. It is for the purpose of 
contradicting his evidence. He signed that $32,000 bond and 
one party on that bond did not sign it, and that is the reason 
it was cancelled. · 
1\{r. Mears: I will read this bond to the jury. (Rea~g 
Exhibit No. 15). . 
By Mr. }fears : 
Q. Now, Mr. Nottingham that was on the same day of the 
Directors' meeting in which you were present, the 20th day 
of December, in which it appears that you read the agree-
ment. Is it not a fact that this is the very bond 
page 111 ~ that was discussed with you then about getting 
Mr. Fulton Powell to sign? 
A. I never heard any discussion of any bond of Mr. Fulton 
Powell. 
Q. You never? 
A. Not until t4is thing· was over and Mr. Powell was down 
here in my office after this thing· was fixed up. I thought you 
meant any other $32,000 bond, not the cancelled bond. I don·'t 
remember it, I am frank to tell you, but I know Mr. Fulton 
Powell told me that Jones had asked him to execute this bond 
and he refused to do it, and that was here after the suit was 
broug·ht. That was the first time. 
Q. You have signed the bond and R. Fulton Powell's name 
is put at the head of it? 
A. That is my name to that paper. 
Q. So you are entirely mistaken that you did not sign more 
than one bond. You signed at least two $32,000 bonds! 
A. Not the way I thought you meant it, Mr. Mears. 
Q. Just tell the jury then. You said it was so strange you 
could not understand it, they would not even let you take this 
paper with you and you had to sign it right then and there. 
Dan you explain to the jury why you signed this $32,000 bond 
on the 20th day of December, 1932 and then again on the 23rd 
day of December, 1932 you signed another one 
page 112 ~ for the same amount f 
A. I can't remember anything about it. I just 
told you I have never recalled in my life Mr. Fulton Powell's 
name being mentioned in connection with it. 
Q. You remember very little that transpired at these meet-
ings? 
A. I do. 
Q. Do you kno'v anything that would tend to create a 
greater impression than to sign a $32,000 bond Y 
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A. I will repeat to the jury that I had as much confidence 
in Mr. Wallace Jones and Mr. Wilson and those people as 
anything· on earth and I told them I would not do it unless 
all of the Directors signed it, and there was assurance that 
the ·bank was all right. I knew the bond said there was a 
deficit in there but, my gracious, as I said awhile ago, they 
had, just paid a dividend- . 
Mr. Mears: I do not think that is responsive to my ques-
tion . 
.A. (Continued) They had just paid a dividend that they 
have not put in testimony here, but they executed this $25,000 
bond, a six per _cent dividend. There was no mention made 
of that. I am not a bookkeeper. I did not know about the 
condition of the bank. I could not go in this bank here across 
the street tomorrow and find out. I knew stocks 
page 113. ~ and bonds had depreciated some, but I was sin-
cere in relying on what they said of the condition 
of the bank, that it was all right. 
Q. You said you felt the bank was solvent. How could 
they mislead you T 
A. Based on what they·told me. 
Q. Didn't you say to this jury, ''I said I thought the bank 
was solvent and still think it". Did you ot not make that 
statement? 
A. I was assured of that by them. 
Q. You are not answering my question. You have examined 
witnesses enough to be able to answer me. 
A. I told you the whole argument was about the condition 
of the Farmers & Merchants Bank and I sincerely thought 
that was the bad bank. 
Q. If you felt the bank was solvent, how could any state-
ment Mr. Jones made about the bank being solvent mislead 
youf 
A. I had never heard the assets of the Cheriton Banking 
Company questioned in my life. 
Q. You were attorney for the bank Y 
A. I had not been there for quite a while. 
Q. You were a Director of the hankY 
A. I tried to get out and they asked me to stay there. 
Q. Before signing that $32,000 note you could 
page 114 ~ have examined the records of that bank, could 
you not¥ 
A. I could not have done it to save my life. I don't know 
about banks. I am not a bookkeeper. I don't know anything 
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about banking except what they tell me there. I had to rely 
on them and I asked them point blank as I sit here what 
was the condition of that bank and if it was all right. 
Q. Who determines whether a bank is solvent or insolvent, 
the cashier or the State Banking Department of Virginia Y 
A. That is the only thing I have against them-the State 
Banking Department never appeared before the Board of 
Directors. I really feel they should have done it. If they 
had done it and told us there would have been a different 
situation, and I want to tell you the conditions of the two 
bonds are just as different as night and day. The $25,000 
sets out the condition that it is to take care of the depositors, 
etc., which would have put me on guard. 
Q. It is a different bond Y 
A. Yes, sir, and I could very readily have said to them 
''Gentlemen, you have plenty of bond to take care of it, 
even if you have decreased from February to this time." 
You cannot imagine 1nore suppression of facts that I as a 
Director was entitled to. 
Q. I don't tl1ink you have answered my ques-
page 115 ~ tion. 
A. I am trying to. 
Q. Will you please state to this jury who in your opinion 
is to deterrr1ine the solvency or insolvency of a bank, the 
-Cashier or the State Banking Department of Virginia? 
A. I have tried to answer it. 
By the Court: 
Q. Tell him? 
A. The State Banking· Department, I suppose, sir. 
By Mr. Mears : 
Q. All right, Mr. Nottingham, when you signed this bond, 
've find the first condition: "Whereas, upon an examination 
of the books of the Cheriton Banking Company by M. A. 
Bristow, Commissioner of Insurance and Banking, there was 
ascertained a depreciation in the value of the assets of the 
Cheriton Banking Company in the sum of $32,000 more or 
less". If you felt that the Banking Department of Virginia 
was the one who was to determine the solvency or insolvency 
of the bank, why did you rely on any statements that T. Wal-
lace ,Jones made, as you ha.ve alleged? 
A. All right, sir. Now, I will tell you. The $32,000 more 
or less, we had discussed and argued the whole thing. It 
was 1\fr. Jones and 1\fr. Wilson who were the committee rep-
resenting the bank which acted. I never heard of it before 
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even though you say I was supposed to be conn-
page 116 ~ sel. I had been talking with them and discussing 
it. I thought they knew what the situation was 
and what was being· done. I know the value of stocks and 
bonds had depreciated. The condition of this bond was was 
to guarantee the assets of the bank to the extent of that ob-
ligation, all in connection with the merger. The $25,000 bond 
recital shows that it was done for the protection of the de-
positors and creditors. It is just as different as from night 
to day. 
Q. That is argument and not in answer to my question Y 
A. That is the best I can do. 
Q. You said a minute ago that you felt that the bank was 
absolutely solvent, that you had felt that this was being done 
for the Farmers & Merchants Trust Bank to save the Farmers 
& Merchants Trust Bank. In that merger agreement, which 
you signed as one of the Directors you valued the stock of 
the Farmers & Merchants Trust Bank at $11 a share and the 
Cheriton Banking Company stock at ten cents a share? 
A. I valued it? The committee valued it. 
Q. You signed the merger agTcement. How do you ac-
count for that? 
A. I argued there the whole tin1e that I thought the Farmers 
& Merchants Trust Bank-I had heard it and it was rumored· 
all throng·h the county-we knew they had the Arlington-
Hotel as a holding company and kne'v they had a lot of mort-
gages on real estate which had depreciated and 
page 117 · ~ I was acting in good faith trying 'to help these 
gentlemen with the merger with the understand-
ing that the bank was all right. 
Mr. ~fears: I have no further questions~ 
RE-DIRECT EXAMINATION. 
By Mr. Heath: 
Q. Mr. Nottingham, so far as you know, is there any rec-
ord from the State Corporation Commission other than this 
bond of $25,000 in the records of the Cheriton Bank calling 
to the attention of the Cheriton Bank that there had been 
any depreciation in its assets? · 
A. There was no record on earth. 
Mr. Mears: We object. There is no record in the Cheriton 
Rank of the $25,000. 
ThP. Court: The objection is overruled. 
1tfr. ~fears : We note an exception. 
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Mr. Heath: Call l\1r. Richie. 
Mr. Mears: Just a minute. Before Mr. Richie starts, I 
want to. renew my motion to strike out all the eviden.ce of 
Mr. Thomas H. Nottingham relative to the bond of $25,000. 
If there was such a bo-nd, it was executed ·prior to 
page 118 ~ merger. The Farmers & Merchants Trust Ba.nk 
is not a party to it. Before the merger was made, 
it was the advice of the State Banking Department of Vir-· 
ginia that the note for $32,000 must be given. Mr. N otting-
ham executed it and the note was given to the State Banking 
Department by the Cheriton Bank and ·delivered to the Farm-
ers & Merehants Trust Bank, and the merg~r put into effect. 
The Court: I cannot pass on that question yet. It has not 
been shown to the satisfaction of the court that the State 
Banking Department called for this additional bond. The 
only evidence is the letter from Mr. Parsons saying that they 
did. You can renew your motion later. 
A. J. RICHIE. 
a witness on behalf of the defendants; being first duly sworn, 
testified as follows : 
Examined by Mr. Heath: · 
Q. J\!Ir. Richie, you were at one time Examiner in Chief 
·of the Banking Department of the State ·Corporation Cc;>m-
mission? 
A. Yes, sir. 
Q. Are you familiar with the merger ·of the 
page 119 ~ Townsend Bank, the Cheriton Bank and the Bank 
. at Cape Charles? 
A. Yes, sir. . 
Q. Did it ever come to your knowledge that in January, 
19H2 certain Directors had signed a bond of the 'Cheriton 
Bank in the sum of $25,000? 
A. Yes, sir. 
Q. Did it come to your knowledge later that certain Direc-
tors also signed a bond in the sum of $32,0007 
A. Yes, sir. . 
Q. State to the jury whether or not when the $32,000 bond 
was received, the $25~000 bond was released t 
Mr. Mears: We object, your Honor. 
Tlie Court: The objection is overruled. 
Mr. Mears: We note ~n exception. 
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By Mr. Heath: 
Q. Just state to the jury whether when you got the $32,000 
bond you released the $25,000 bond T 
A. Yes, the $25,000 bond was released at or about the same 
time that the $32,000 notes were executed .. 
Q. I understand you held the $25,000 bond until the $32,000 
bond was executed and became effective? 
A. Yes, sir. 
Q. If you had not gotten the $32,000 bond, you would have 
held on to the $25,000 bond? Is that correct 1 
page 120 ~ A. Yes, sir. 
Q. And when you got the $32,000 bond, you re-
leased the $25,000 bond? 
A. That is correct. 
Mr. Mears: Without waiving my objections heretofore 
made I want to cross-examine him. 
CROSS EXAMIN.A .. TION . 
.By Mr. Mears: 
Q. Mr. Richie, when the $25,000 bond was given, what be-
came of it? 
A. It was held by the State Banking Department in safe 
keeping. 
Q. Wheret 
A. In Richmond. 
Q. Was it ever put in the assets of the Cheriton Banking 
Company? 
A. No,' sir. 
Q'. When they got ready to have the merger, do yon know 
whether or not the Cheri ton Banking Company was instructed 
that it had to have a $32,000. bond? 
A. $32,000 notes or bonds, yes, sir. 
Q. That $32,000 bond was executed, was it not? 
.A.. Yes, sir. 
Q. That bond then was delivered to the Bank-
page 121 ~ ing Department of the State of Virginia and im-
mediately delivered by the Banking Department 
to the Farmers & Merehan~ Trust Bank, was it not Y 
A. Not immediately, but it was held in Richmond for a 
short space of time. 
Q. Until the merger was put into effectf 
A. Until that time and perhaps a little later; I could not 
tell you the exact date. 
Q. Mr. Richie, was the $25,000 bond ever given to the 
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Farmers & Merchants Trust Bank as assets of the Cheriton 
Banking Companyf 
A. No, sir. 
S. T. NOTTINGHAM, 
one of the defendants, being first duly sworn, testified as fol-
lows: 
Examined by Mr. Heath: 
Q. Your name is S. T. Nottingham Y 
A. S. Thomas Nottingham. I live at Cape Charles and I 
am P.ost Master at Cape Charles. 
Q. And you have lived in this county all your life 7 
A. .All my life, yes, sir. 
Q. You signed a bond of $32,000 which has :figured S() much 
in evidence here today, did you not 7 
page 122.} .A.. Y cs, sir. 
. Q. Please state whether at the time you signed 
it Mr. Thomas H. Nottingham was also present? 
A. Yes, sir. 
Q. Do you recall whether it was stated at that time by Mr. 
Wallace Jones the Cashier of the Cheriton Bank that its as-
sets were ample to take care of its liabilities f 
A. I remember it as well as if it was right now, yes, sir. 
Q. Did you sign the bond in reliance upon that statement Y 
.A. I would not have signed it if he had not made that state-
ment. 
. Q. Was it understood at that time that all the Directors of 
the Cheriton Bank were to sign the bond which. you made 7 
A. Absolutely so, yes, sir. 
Q. Was it to have been effective until all the Directors did 
sign itf 
A. That was my understanding. 
Mr. Mears: The Judge has ruled that out. 
Mr. Heath: No; he held his ruling in abeyance. 
The Court: I ruled tha.t out. Gentlemen of the jury, do not 
consider that. 
J\llr. Heath: I apologize to the Court for get-
page 123 } ting· that in and I understand the Court will strike 
it out and we except to the ruling of th·e Court in 
striking it out. 
The Court : Strike it out. 
Mr. Heath: We except to the ruling of the Court. 
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By Mr. Heath: 
Q. Did you later make an o·ffer to give your note for $3,200 
or $3,600 in compromise of this threatened suit.? 
A.. Mr. 1\{ears can answer that better than I can, as it was 
brought up as a comprmni~e. It 'vas either $3,200 or $3,600, 
I don't know which. Mr. 1\Iears asked me that dav at the 
Cheriton Bank what security I had, I told him that as far 
as I was concerned I did not have a dollar in the world. He 
spoke of my, after the suit was brought,. having· conveyed 
my property to my wife. The deed and things were discussed. 
I did not have a .dollar in the world. I had paid my wife for 
money that she paid the mortg·ages off of this farm, money 
that her father left her, and the two farms and money she lent 
me with the interest on it amounted to a little over $14,000. 
Mr. Po,vell :figured it all ont and g·ave us a deed of trust for 
it. Later on I did give ber a deed and that day I told them 
"If you will pay my wife her $14,000, yon ntay have my 'vatch 
a.nd everything I have in the world, farms and all.'' Mr. 1\{ears 
knows as well as I do and I told them I had no credit to give, 
that I had never asked n1y wife to go .on a note 
pag·e 124 ~ of mine in n1y life and that I did not have any 
property. He 'vas the man that asked me what 
soo11;rity I would give when I absolutely told them I had none. 
Then they told 1ne, they said, "Well, how about gi.ving a note 
and we will get judgment on it". I said, "lf that 'vill help 
as a compromise, I will g·ive it to you and when you get judg-
ntent I "rill g·o into bankruptcy''. That was the ans,ver that 
was n1ade about that note that dav. 
Q. In making this deed to yolir wife state 'vhether that 
was an honest debt for an honest consideration or whether 
you were simply seeking to cover up your property which 
your creditors ought justly to take? 
A. It was money that her father left her and she had 
loaned to me; she did not give it to me. 
Q. Do you know whether Mr. Wallace Jones knows about 
those loans that were made? 
A. Mr. Wallace Jones kno"rs all about it and Mr. Wallace 
Jones knows when he drew the two $5,000 checks and I asked 
him that day if I should give her a deed in trust for it. He 
and Mr. (}eorg·e Tyson are the only two people outside of 
my wife that did know the inside of that transaction. He 
knows it was money she had on savings account and I told 
him what it was for. She drew the checks payable to me, I 
deposited the checks in n1y name and drew checks in turn to 
pay off the mortg·age on these places, and 1\{r. 
page 125 ~ Wallace Jones is too much of a man to deny it be-
cause he knows all about it. 
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Q'. How much stock did you have i~ that bank 7 
A. One. share. 
1\fr. Heath: Take the witness. 
CROSS EXAMINATION. 
By Mr. Mears : 
Q. Mr. Nottingham, you have been a Director of the Cheri-
ton Banking Company for a long time, haven't you Y 
A. Yes, sir; I don't know how long. 
Q. How many years Y 
A. About a year after-
Q. A number of years Y 
A. A number of years. 
Q. You regularly attended the meetings Y 
A. Not regularly. It was understood between Mr. Wallace 
Jones and myself that I was a. kind of a figurehead and when-
ever they did not have a quorum, they would call on ~e and 
I would go out there, and that is about all I kriow about the 
bank. 
Q. You said Wallace ,Jones said the assets were sufficient 
to take care of liabilities? 
A. Yes, sir. 
Q. You signed this bond? 
A. Yes, sir, I signed the $32,000 bond. 
page 126 } Q. You had been to Directors' meetings · and 
you knew the Banking Department i~ the one 
which determines the solvency of a bank? Yon knew that? 
A. I knew very little about it, Mr. Mears. 
Q. You heard it discussed lots of times in your meetings 
from time to time? 
1\.. Never discussed any of the liabilities. I always thought 
up until right at that time the Cheriton Bank-Mr. Jones 
was always bragging abo1;1t how much money it was making· 
for me. No, sir, I did not know until· right up to the time. 
Q. You signed the $25,000 bond that has been mentioned 
here, didn't you? 
A. I won't deny that I signed the note· but I want to say 
right here that if my signature is on there, I am sure I signed 
it, but I have no recollection whatever of signing it, and the 
only way that I can possibly account for it-I don't say that 
that is right-! remember one morning I ran in the bank 
and Mr. Jones stuck a paper out there in front of me and 
says "I could not get hold of you yesterday", I don't know 
why, because I was i11; Cape Charles all day, and he stuck 
this paper in front of me and says, ''I got hold of everybody 
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yesterday but you", and he says, "Sign this", and as God 
is my Maker I signed "the paper, whatever it was. 
· Q. You did not have any idea what that paper 
page 127 ~ was? · 
A. No, I had an idea that was a statement. 
That is the only way I can have signed that $25,000 note. 
Q. You didn't know what you signed on that paper? 
A. No, sir. 
Q. When this bond said that the Banking Department of 
Virgini~ had said you were in the red and you needed $32,-
000 to be able to merge, you knew you were insolvent on 
that present market, didn't you? 
A. I am not a lawyer, 1\fr. Mears, and not a banker. The 
only thing I got out of that, after telling us what the stock 
was worth at one time, $400, the one little share of stock 
that they begged me to buy and I pai.d $325 for it and he · 
had me as one of the Directors. I did not want to be a 
Director but that has nothing to do with it. I was a Director 
just the same. I understood from Mr. Jones referring to 
Mr. Nottingham's argument there, I did not have anything 
to say about it at all. I sat back there and listened to Mr. 
Jones and Mr. Nottingham's argument, and my idea was 
that we were not in the red $32,000 but the stock had de-
preciated $32,000 and Mr. Jones told us that day, he says, 
''It i.'s nothing except to make this merger and you will never 
be called on for a dollar because if we liquidated today we 
would have had a hundred cents on the dollar". 
Q. You hoped everything would come backY . 
A. I did not hope anything. I depended on what Mr. 
Jones, the Cashier, told me, and that is all that 
page 128 ~ I know. 
Q. When you signed a note in which the bank-
ing division told you that you were $32,000 shortY 
A. He did not tell us we were short; he said we had de-
preciated it $32,000. 
Q. If you were depreciated, wer·en 't you short 7 
A. I thought it was depreciation on that stock that was 
worth $400. 
Q. At a meeting, you offered to give a $3,600 note, didn't 
youT 
A. You know all about that, yes, sir. 
Q. And you agreed that you would take up $400 of Mr. 
E. V. Downes because the Bank would not accept thatT 
A. No, I did not care anything about Mr. Downes. They 
just told me about Mr. Downes, Mr. Downes' note was no 
good and consequently you will be assessed for a little bit 
more. 
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Q. At that time you knew that everybody was settling ex-
cept Mr. T. H. Nottingham and that you all were liable for 
the balance of Mr. T. H. Nottingham's partY 
A. I never did consider I was liable. for anything, no. 
Q. If you did not feel you were liable for anything, why 
did you agree to give a $3,600 note ·f 
A. You know as well as I do. You were the one that I 
thought was representing Mr. Dixie Nottingham 
page 129 ~ and it turned out you were representing the bank 
all the time and you tried to get me to sign this 
note. 
Q. Isn't it a fact that I represented all the Directors of 
the bank except you and Mr. Tom Henry Nottingham. f 
A. I did not ask you· to represent me but you seemed to 
be doing it. . . 
Q. Did not Mr. Charles M. Lankford represent you and 
I represented the others? 
A. Mr. Lankford is the one I asked to represent me. 
Q. Didn't I represent the other Directors of the hankY 
A. I don't know of anybody but ~fr. Dixie Nottingham 
but probably you were representing Sniith Wilson at the 
same time, but I know you were representing Dixie N otting-
ham. 
Q. You agreed to give a note for $3,600. That note was 
actually made up, was it not? 
A. I don't know. 
Q. Didn't Charlie Lankford write you and send you the 
noteY 
A. I think he did send me a note to be executed and it 
was then I wrote him I was not going to sign the note, and 
to ~end me a bill for what I owed him. 
Q. But, you had agreed to sign that note f 
.A. I agreed that day that I would give a note, at your 
dictation to me. You asked me who I would give 
page 130 ~ for the security. I told you nobody, I had no-
body. You asked me if my wife would not. go on 
my note. I said, ''She will if I ask her but I would die before 
I ask her to put her name on this note''. But, I did agree 
then. I said, "What are you going to do if I give you a 
note". They told me in the meeting that day, that on this 
note they could not bother me for three years and Mr. Wal-
lace Jones that day said, ''Go on and sign it, they will never 
try to collect it". . 
Q. At that time you all, of course were bound on the $32,-
000 note, all of you and the bank was threatening to bring 
suit against you, weren't they 7 
A. I don't know. Nothing was said about a suit. 
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Q. After Charlie Lankford and I made several attempts 
with you all as Directors, did not we, as representing you 
all, go over to Old Point and meet with the State Banking 
Department and with the Attorney and President from the 
Farmers & ~{erchan ts Trust Bank~ 
A. Where you went or what you did I have no idea ex-
cept what J\IIr. Jones told me on several occasions what he 
brought back from ;Old Point. 
Q. Did you sign this $32,000 bond as well as the one that 
is in suit? 
A. No, I don't remember ever signing but one bond the 
whole time I was in here. 
Q. Look at this $32,000 bond and.see if your name is on 
there! 
page 131 ~ A. Yes, sir, that is my name. 
Q. Mr. Fulton Powell's name is put in there Y 
A. I don't know. It looks to me like there was a whole 
lot put in there. 
Q. This is dated the 20th day of December, 1932, isn't itt 
A. The 2oth day of Decen1ber, 1932, yes, sir. 
Q. And then you executed this bond on the 23rd day of 
December, 1932? 
A. I also wrote that. 
Q. And you knew when you signed it that T. W. Jones, 
S. T. Nottingham, J. W. Nottingham, C. R. Sterling, J. 
Gates Goode, W. D. N otting·ham, E. V. Downes, ~L S. Wil-
son, T. Wallace Jones, and T. H. Nottingham agreed to pay 
the $32,000? 
A. No, I did not say that. I say we signed it. They all 
signed it but we did not agree because we were assured we 
would never have to pay it. 
Thereupon an adjournment was taken until tomorrow 
rrrorning at 10 o'clock. 
pag·e 132 ~ SECOND DAY. 
July 13, 1937. 
J\iiet pursuant to adjournment from yesterday. 
Present : The same parties as heretofore noted. 
ltir. Mears: I, of course, want to renew my objection to 
the introduction of the evidence, and these witnesses are 
principally in rebuttal of that matter. Of course they will 
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cover other matters too. My motion is to strike all evidence 
in connection with the $25,000 not~ It is absolutely inad-
missible. The Farmers & Merchants Trust Bank never owned 
it and knew nothing about it. The bond that they :f}.ave is 
one for $32,000 which is duly assigned to them for valuable 
consideration and of which they are holders in due course. 
Mr. Heath: That applies to negotiable instruments. This 
is no negotiable instrument. 
Mr. Mears: We think the evidence is absolutely inad~ 
missible. We think Mr. Nottingham is estopped from setting 
up any question of fraud. 
The Court: Mr. Mears, if you think Mr. Nottingham is 
estopped from raising· any question of fraud, by reason of 
his official position, I would like to see some authorities. 
Mr. Mears: I hav:e not any authority on that 
page 133 } but I would be glad to look it up. . 
The Court: That is up to you. If you have au-
thority on that point, it is very vital. 
Mr. Mears: I make my objection to all evidence in coil...; 
nection with the alleged $25,000 bond. 
The Court: I would like to have any authority, if you 
have any, to show the Court where by v:irtue of his official 
position is debarred from setting up fraud. I have thought 
about that ever since yesterday. I am going to permit the 
evidence on the $25,000 bond only for the purpose of con-
tradicting the statement which it was said J\!Ir. Jones made 
to Mr. T. H. Nottingham and Mr. S. T. Nottingham, and espe-
cially to Mr. T. I-I. Nottingham, with reference to the solvency 
of the bank. For any other purpose, it is excluded. Gen-
tlemen of the jury, you will understand that any evidence as 
to the $25,000 note you will not consider for any purpose 
except for contradicting what Mr. T. Wallace Jones said 
about the solvency of the bank. If the Banking Department 
required the bank to execute a note for $25,000, they did 
not believe the bank was solvent, and I admit it for that pur-
pose alone. . 
Mr. Heath: Defendants except to the ruling of the court 
in restricting the testimony in regard to the $25,-
page 134 ~ 000 bond. 
Mr. Mears: My testimony then, your Honor, 
will be very short. 
,' . . ·· 
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T. WALLACE JONES, 
-a witness on behalf of the plaintiff, being recalled, further 
testified as follows : 
Examined- by Mr. Mears: 
Q. Mr. Jones, Mr. Thomas H. Nottingham testified yes-
terday that you told him that the bank was ·absolutely solvent 
and could pay all of its indebtedness at that time. Did you 
or did you not make any such statement to him Y 
A. I did not make any such statement. It would have been 
ridiculous, at the outset, for me to have made any such state-
ment as that in the face of the examination· of the Banking 
Department. It was not an examination of mine. We were 
all in hopes that the securities we held would come back 
sufficiently to reduce that liability, but, so far as making 
any statement that the bank was solvent and could pay out 
.dollar for dollar, I never made any such statement nor inti-
·mated it in any way that it could have been taken as such a 
statement. 
Q. .Among the discussions you had among the Directors at 
that time was there any question in anybody 's mind that right 
at that time the bank was not solvent? 
page 135 ~ Mr. Heath: I object to that question as lead-
ing. 
The Court : Objection is sustained. 
By Mr. Mears: . 
Q. Was the matter of the financial condition of the bank 
discussed at the meetings Y 
A. Yes; sir. 
Q. What, in the consensus of opinion, was the bank's 
standing at that time with reference to taking care of its out-
standing obligations? 
A. That they could not go on under the present circum-
stances, that its assets had depreciated to a point that some-
thing had to be done ·to permit it to continue in business. 
Q. Mr. Jones, were there several meetings held during 
the year 1935 with members of the Board of Directors who 
were signers of this bond? 
A. Yes, sir, there were several. 
Q. Who were present at those meetings Y 
A. All of the signers of the bond. 
Q. Was Mr. T. H. Nottingham and Mr. S. T. Nottingham 
presentY 
A. At all of the meetings. 
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Q, Who else was present exc~pt the members of the Board 
of Directors f 
A. The signers of the bond at that time. 
p&ge 136 ~ M.r~ ,Nottingham: We think this has all bean 
gone into thoroughly. It has bean te~ti1led that 
Mr. Lankford and Mr. Mears were present. 
The Court: What are you trying to get ~t Mrp Mears Y 
. Mr. M~ar~: l will sbow by him tha.t Mr. ~ ottingham pro-
tested th&t he waa not liablQ because of fraud a.nd I e~pact 
to show at th~ m,eeting at which Mr. Qha.rlas M. Lankford 
waa, preJ;;ent that he never r&isad his voio(} alleging that this 
w~s. a fr~udulent obliga.tion. " 
Mr. Npttingham: Tha pleadings are &lla part of this auit, 
·The plea. waa· in alleging that. l\'lr, Maar~ argued that pl~a. 
before he put on his evidence.. 
The Court: If you put on evidenQe to ~ustain the plea, then 
he can come back and refute it. 
1\fr. Nottingham: We note an exception. 
Mr. Heath: If yotn· Honor pleaae, I have a ful~ther rea,~on 
to suggest. There has been no replication :tilad to this plen 
setting up fraud. It has been taken for confessed. 
The Court: Nobody has raised that objeQtion, 
1\fr. Heath: I raise it now. 
The Court: It is too late. · The Court's attention })as 
never been called to this fact before and I think .it is too 
late to rai~H~ it abpnt tiling that plea or replica-
page 137 ~ tion thereto. 
By M.r. M~ars; 
Q. Who was pres~nt at that me~ting outside of you 1 
A. Mr. Ben )\fears was there also. There was never any 
question. The :fir~t I ev~r haard of fraud was when these 
papQrs were raad in. this caae. That quaation wa,s never 
raised by anybody at any tim(:} IJPr referred to in any way, 
shape or form. 
Q. Did Mr. S, T. Nottingham raise a.ny question at all 
that he waa not liable on that bond 7 
A. Absolut~ly none, 
Q. Did Mr. T, I[, NQttinghnm r11iae any question and? if 
so, what did he ~ayY 
A. Ha did not say he wa$ not legally liabla on that bQnd, 
that he thought he should :not have to pay as much as the 
others on account of having only one share of stock, and thr.r~ 
was no-
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The Court: Mr. Mears, you have been all over that. Just 
introduce the evidence with reference to fraud. 
A. (Continued) There was never anything said about fraud 
or any misrepresentation of any kind or description during 
all of these meetings. 
By Mr. Mears: 
Q. Mr. Nottingham said he did not attend but 
page 138 ~ few Directors' meetings. I have an oath of Di· 
rectors which I can ·show was given to all the 
Directors, that I want to introduce in evidence. Mr. Jones, 
you have testified that 1\tir. Nottingham was a Director and 
he claimed yesterday that he had only attended a few meet-. 
ings. Is that the form of oath that the Directors take when 
they are sworn in as Directors f 
A. Yes, sir, with the exception of this little stamped form 
in there. 
Mr. Mears: We offer this form of oath of Directors in evi-
dence as Exhibit No. 16. 
Bv Mr. Mears:. 
"Q. All right, read that. 
A. (Witness reads Exhibit No. 16.) 
CROSS EXAMINATION. 
By Mr. Heath: 
· Q. Mr. Jones, do I understand you say that, as a matter 
of fact, in December, 1932, the Cheriton Banking· Co~pany 
was absolutely insolvent? 
A. In December, 1932, the Banking Department from their 
examination reported to us that it was necessary to put a 
$25,000 bond to replace our capital stock, or it 
page 139 ~ could not function. 
Q. You can answer my question: In your 
opinion was the bank insolvent in December, 1932? 
A. That is a question I cannot answer. That is the Bank-
ing Department that makes these examinations. 
Q. You are the Cashier of the bank. You said that every-
body knew you could not have told him that it was solvent 
because it would have been absurd for you to have told him 
soY 
A. That was at the time of the merger. 
Q. That is what I am asking you about. Then, the bank 
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A. Yes, sir.' 
Q. How long had it been such f 
A. You will recollect at that time the stock markets and 
the bond markets had a drastic decline. 
Q. I don't recall anything about it. How long had it 
been absolutely insolvent? 
Mr. Mears : He did not say absolutely insolvent, he said 
he expected it would come back so it would work out. 
By Mr. 'Heath: 
Q. How long had it been insolvent, lea"Ye out the word 
4 'absolutely'' f · . 
A. .Am I the one to determine the solvency of the bank, 
or the Banking Department? 
page 140 ~ Q. Yes, you are the one to tell. 
A. We have to accept the ruling made by the 
Banking Department. 
Q. Had the Banking Department notified you prior to De-
cember, 1932, that the bank was insolvent? 
A. After their most recent examination before that date 
they said our condition was not favorable and that we would 
hear from the examination. When we did hear from the 
examination they told us it was necessary for us to execute 
this $25,000 bond, at which time they came over and Mr. 
Bristow was responsible for it. They were called together 
as individuals and executed this bond. The only reason Mr. 
Thomas H. Nottingham was not on that bond was because I 
could not get hold of him. All the rest of them. were here. 
I could not get hold of him by phone, by letter,~ or any other 
way. I tried on several occasions to do. it. It was necessary 
for us to do that immediately. 
Mr. Heath: That is not responsive to my· question, if your 
Honor please. 
The Court: 1Ylr. Jones, just answer the· question. 
By 1\fr. Hea;th : 
·Q. Y <tu· say you did know in December, 1932, this bank 
w&s insolvent? 
a.!. ::trrom the examination of the Banking Department. 
· They gave us the usual condition and said it was· 
p~-g~ 14l ~ necessary for us to execute this $25,000 bond. 
· Q; When· did· they give you that information? 
A. I- cannot give you the date. 
Q~ How long before December, 1932 t 
4.. I-cannot recall the exact times there. They. app~o.ache~ 
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us with the idea that it was necessary to make a uu:n•ger of 
the banks over here. They examined tha val'ious ba!lks ·simul-
taneously and f!ubmitted them to our Board and told us it 
was necessary for 1lS to exeQute a $32,000 bond to come into 
the merger. 
Q. You were an officer, Director and Cashi~r Qf the bank f 
A. Yes, sir. 
Q. .And you persiated in keeping that bank open, knowing 
it was insolvent1 
A. No, sir. . 
Q. Didn't you receive deposits ·up to the time it maJ!ged' 
A, I never admitted insolv~D4Y at any time. 
Mr. Mea·rs : Thia ·is not proper ~ro$s eumina.tion, 
The Court: Mr. Heath, how is that prQper7 
Mr. Heath; If your Honor please, I have the right to 
test the ver8-city of this witness~ 
The Court: You cannot test it in a civi14tUH~ for a ~riminal 
nu~tte;r.. 
page 142 ~ 1\{r. H~ath; No, I am trying t.o show that ha 
is not telling what is ~9rrect· here at this time 
beeause I have the right to argue to the jury that he ·would 
not have k~pt the ·bank open and received deposits if he had 
known it was _il$olvent, 
The Court:; N 9, l dlJn 't think you have tha right tP .argue. 
that in ft civil ~ase. You ean test his v~ra.city as to his truth, 
'but you ~a,nnot te.$t as to w~th~r it i~ or not under thi.s suit 
when it is ~ivil suit and not a ,e:riminal. 
Mr. Heath: Couuel ft>r d~fendants propose to .a~k tbi~ 
witn~s.s if he, knowing that the Clwriton Banking Com·pany 
was insolvent, continued -to receive deposits wh~n, if he did 
so, he subjected himself to a pJP~ecutwn for embem;lement, 
the penalty for which was a term of five years in the peni-
tetltiary, The purpose of th~ qu~stion being to show that 
this witness did not think the bank was insolvent or he would 
not have kept the bank open. (Joumsel ~xcepts to the ruUng 
of the court in not allowing him to conduct cross examina-
tion along this line for this purpose. 
Mr. Mears.: D<:Jes :n9t that also apply to the Dir~torst 
By .Mr. Heath~ 
. Q. y;on never admitted in~olv~ney at ~ny time, did you? 
page 143} · !\'[r, Me.ars.~ Haven't tM court.$ ruled on this 
matter? 
1\IIr. Heath: I don't know bow to ·practiee law with an 
opponent like this. 
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The Court; Go ahead, gentlemen. 
By Mr. Heath: 
Q. Is that your answer to the question that you never did 
admit insolvency Y 
A. Yes, sir. 
CLAYTON B. KING, 
a witness on behalf of the plaintiff, being recalled, further 
testified as follows= 
By Mr. Mears: 
Q. Mr. King, has Mr. Thomas H. Nottingham or Mr. S. T. 
Nottingham ever protested the lack of their liability on ac-
count of this $32,000 note because of some fraud by any-
body7 
A. No, sir. 
Mr. Mears: Take the witness. 
CROSS EXlliTNATION. 
By Mr. Nottingham: 
Q. Were you present at any of these meetings that they 
had, Mr. King? 
page 144 ~ A. Not the Cheriton Bank Directors. 
Q. vVhen those Directors were discussing the 




By Mr. Mears: 
Q. You have held that note from 1932 up to the present 
time! 
A. Since 1933. 
Mr. Mears: Call 1\!r. Charles M. Lankford, Jr. 
Mr. Heath: I ask that the jury be excused. 
Note : The jury then retired from the court room. 
Mr. Heath: I understand they are going to put J\.fr. Lank-
ford, who was the attorney for Mr. S. T. Nottingham, one 
of the defendants, on the stand. They have sued them jointly 
and they cannot get in testimony as to one that would be 
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prejudicial to the other. We think Mr. Lankford occupied 
the position of counsel to a client and that even though he 
is willing to testify as to what took place, any communica· 
tion between .counsel and client was confidential and could 
not be divulged. We wanted to raise that. Mr. 
pag·e 145 ~ Mears, I know, will frankly state just. 'vhat he 
wants to prove and if your Honor thinks it is 
admissible we are not going to object when it is offered. 
Mr. Mears: I think it is proper for me to say that Mr. 
S. T. Nottingham never made any objection to the compro .. 
mise and agreed with ~1:r. Charlie Lankford to accept the 
compromise. · 
The Court: I understand Mr. Heath's objection is there-
lation of attorney and client, whether he should be perrnitted 
to testify. Mr. Heath, I would like to see some authority. 
My opinion would be offhand from what I have heard of the 
case they were there, Mr. Mears and Mr. Lankford both, Mr. 
T. H. Nottingham and all the Directors and he is going to 
prove here, I imagine, some statement that ~1:r. T. H. Not-
tingham and Mr. S. T. Nottingham 1nade in the presence of 
all of these people. Can that be confidential relation between 
attorney and clientT 
Mr. Heath: I am not saying· the statement cann·ot be proved 
but I do not think the attorney is a competent witness. I do 
not think a lawyer even goin~ to a meeting can turn against 
a client and put that in evidence. 
The Court: I would like to have some authority on it. If 
it were some deal that took place between Mr. 
page 146 ~ Tom Henry Nottingham and Mr. Lankford, I 
think your objection is well taken, but in the case 
you have he goes into a meeting with ten or twelve people. 
Is his relation as attorney to keep him from testifying?. 
Mr. Heath: I think the court ought to g-uard as jealously 
as possible all relations between attorney and client. 
The Court: Suppose this-we frequently have it in a case 
-there are many people in this court room. Suppose it 
came up afterwards as to what somebody testified to, would 
any of you gentlemen say that you attorneys would be pro-
hibited from testifying to that fact! 
lVIr. Heath: I doubt that we would. This was not a public 
meeting. This was a meeting into which they all went in a 
spirit of compromise; the whole thing was an affair of com-
promise. 
The Court: I will let you go and look for authorities. 
1\fr. Heath: .. A .. nything coming from an attorney has a 
gt~eat deal more force than when coming from some incli-
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vidual. - You get the idea that your attorney is turning OI). 
you. I know if I were the attorney I would protest against 
it. 
The Court: Mr. Lankford has protested against it and I 
told him I did not know that I could help him. 
page 147 } Mr. Nottingham: Mr. T. S. Nottingham was 
acting on Mr. Lankford's advice. The facts are 
the bank called on us to pay this money. We are all on .. this 
note now. We have got together here to do something about 
it. It is claimed one made a statement and it is denied and 
they want to prove it by an attorney who was there repre-
senting one other. S. T. Nottingham never denied what he 
said about this note. 
The Court: It is a question of whether or not he claimed 
any fraud~ 
Mr. Heath: Let it be noted that counsel for the defend-
ants object to the introduction of Mr. Lankford on the ground 
that he was the attorney at the meeting as to which this tes-
timony was to be had of Mr. S. T. Nottingham and that, as 
such attorney, his lips should be sealed as to anything which 
Mr. Nottingham did or which he did as a representative of 
Mr. Nottingham, and we will except to the ruling of the court 
allowing- any such testimony to be introduced. · 
]\t!r. Mears: I will not ask him as to anything he said in-
dividually, but as to what he said in this meeting. 
The Court: The court requested counsel to submit authority 
and will be . glad to hear them, and they failed to produce it. 
Note: Thereupon the jury returned to the jury box. 
page 148 } CHARLES M. LANKFORD, 
a witness on behalf of the plaintiff, being first 
duly sworn, testified as follows: 
Examined by Mr. Mears: 
Q. Mr. Lankford, were you present at two meetings at the 
Farmers & Merchants Trust Bank at which the Directors 
met for the purpose of trying to dispose of the indebtedness 
due by these ten Directors of the old Cheriton Banking Com-
pany to the Farmers & Merchants Trust Bank f 
A. I think so. 
Q. Were the Directors represented by counsel Y 
A. You mean the Directors of the Cheriton Bank? 
Q. Yes. 
A. I think so. 
Q. Who were representing those Directors 7 
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A. I think you and I. 
Q. Mr. Lankford, did, at either of those meetings, you 
hear either Mr. T. H. Nottingham or Mr. S. T. N·ottingham 
claim that they were not due to pay this obligation because 
fraud had been perpetrated upon them 7 
A. Not at either of those meetings. 
Q. Mr. Lankford, was it agreed at those meetings that 
Mr. S. T. Nottingham would execute a confessed judgment 
bond for the sum of $3,600 which would be admitted to rec-
ord? 
A. That was my understanding, that he would give a judg-
ment note. 
page 149 ~ Q. Was that judgment note forwarded later to 
you for execution by Mr. Nottingham Y 
A. Yes, sir. 
Mr. Mears : I have no further question. 
CROSS EXA:J\IIINATION. 
By Mr. Heath: 
Q. Do you recall l\{r. Thomas H. ,Nottingham making any 
offer at that meeting as to what he wouid pay? 
A. I think he did. 
Q. What was that offerf 
A. It is my recollection that Mr. T. H. Nottingham thought 
the liability should be worked out on the basis of the stock 
ownership and the dividends that had been received by the 
Directors. That is my recollection. 
M. SMITH "TILSON, 
a witness on behalf of the plaintiff, being recalled, further 
testified as follows: 
By Mr. Mears : 
Q. Mr. Wilson, did you attend the meeting of the Direc-
tors, I believe the minutes show you did, in which was dis-
cussed this note of $32,000 and also the merger agreement 1 
A. Yes, sir. 
Q. Did you hear Mr. T. Wallace Jones or any-
page 150} body else tell Mr. Thomas H. Nottingham or Mr. 
S. T. Nottingham that the bank was absolutely 
solvent and could pay every dollar it o'ved at that time? 
A. No, sir. 
Q. Mr. Wilson, if any such statement as that had been 
made, do you feel that you would recall it? 
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A. I would, I think so. 
Q. Was this matter discussed in detail at the time Y 
A. What, the merger? · 
Q~ Yes, and the execution of this bond f 
A. Yes, sir. 
Q. What, Mr. Wilson, was the general consensus of opin-
ion as to the possibilities of the bank straightening out it-
self? 
A. They thought that was the only solution, they saw, was 
to ijlerge. . 
Q. Did the Directors feel that in the future-
Mr. Heath: We object to that as leading~ 
By Mr. Mears: 
Q. What did the Directors discuss ·at that meeting, did 
they feel the prospects-
Yr. Heath: How can one man know what another man 
feels? 
The Court: Mr. Mears, I do not think you ·can 
page 151 ~ go into that; . 
Mr. Mears: . I will withdraw that question. . 
By Mr. Mears: 
Q. Mr. Wilson, did you attend a meeting o~ all the Di-
rectors of the Cheriton Bank after the Farmers & ~Ierchants 
Trust Bank had called upon you for collection Y 
The Court: Why don't you say ''the signers of that note'' 1 
By Mr. Mears: 
Q. All right, the signers of this $32,000 bond' 
A. I guess we had at least a dozen meetings before we 
got together. 
Q. Do you recall at least two meetings at which all of the 
signers of the $32,000 note were present 7 
Mr. Heath: I object to that on the ground that it is lead-
ing. . 
Mr. Mears: I 'vithdraw the question. 
By Mr. Mears: 
Q. Mr. Wilson, did the signers of this note meet at any 
time during the year 1935, in which meeting Mr. Charles M. 
Lankford, Jr., and I were present? 
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A. I think two, one at the Cheriton Bank and one at Cape-
ville. 
page 152 ~ Q. ~{r. Wilson, did ~{r. S. T. Nottingham or 
Mr. T. H. Nottingham claim that they were not 
liable on this note because fraud had been perpetrated upon 
them? 
A. No. 
Q. Did Mr. S. T. Nottinghan1 agree to execute a confessed 
judgment note for $3,600 at that time' 
A. At one of the meetings he did. 
Q. Mr. Wilson, did ~{r. T. H .. Nottingham give any reason 
why he should not pay a full one-tenth of that amount of 
that bond? 
A. He claimed to only own one share of stock and it should 
be paid according to the stock owned and the dividends re-
ceived from it from the time the bank started. 
Q. Did he state about what that would make him pay? 
A. I think he said $500 would be his part. I am not posi-
tive. I think that was about what he said. 
CROSS EXAMINATION. 
By Mr. Heath: 
Q. Mr. Wilson, you tell thif? dury today that you thought 
that bank was insolvent in n·ecember, 1932, do you 7 
A. Was insolvent? 
Q. Yes. 
A. Was insolvent without the note put up, yes. 
Q. Did not you last night say in the presence 
p~ge 153 ~ of Mr. S. T .. Nottingham and ~{r. Dixie Notting-
. ham, another Director, out on this porch that 
every one of the Directors thought the bank was solvent? 
A. No, I did not. 
Q. You deny that? 
A. Yes, sir. 
Q. I propose to contradict you and proye that yon did. I 
am just putting you on guard t 
A. Yes, sir. 
Q. You also stated just now that Mr. S. T. Notting·ham 
agreed to give a judgment note. Are you positive about 
that? 
A. Yes, sir~ . 
Q. And it was a judgment note 7 
A. That is what he claimed. He offered to gi.ve it but 
when the time. came to give it, he failed to show up to give 
it. 
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Q.. Then, he did offer to give a judgment note 7 
A. Yes, sir. 
Q. In your presence 7 
A. Through his attorney at the Cheriton Banking Com-
pany. 
Q. You were present when the offer was made Y 
A. Yes, sir. 
Q. You knew this bank was insolvent 1 
A. Knew it was insolvent f 
page 154 } Q. Yes. 
A. I knew it could not be insolvent; it was not 
insolvent. 
Q. The Cheriton Bank was not insolvent 7 
A. No, because we had put up the note to make it solvent. 
Q. This $25,000 made it solvent, is that it? 
.A. Yes. 
Q. That is what made it solvent? 
A. Yes. 
Q. You state to the jury now that, with that $25,000 note, 
it was solvent? 
A. Yes. 
Q. Did you tell Mr. S. T. Nottingham last night when you 
were talking about its solvency that it was solvent because 
it had a $25,000 note? 
A. I did not tell Mr. Nottingham anything about the in-
solvency. . 
Q. Your attorney has been complaining that this $25,000 
note was never an assets of the Cheriton Bank. Was it an 
asset or was it not' 
A. No, it was not carried as an asset. It was carried by 
the State Department in case our bonds did not come back. 
In other words, the depreciation on our bonds was so great 
· that we put up a note to take care of tliat, to be 
page 155 ~ held by the State Department until the bonds did 
come back. 
Q. Well, regardless of that the bank was insolvent t 
A. No. 
Q. Then the bank was solvent? 
A. With this note. 
Q. Without this note the bank was insolvent f 
A. Without the note being put up the bank would have 
been closed and I guess every one on the Shore would have 
closed. 
Q. How long had you gone on receiving deposits in an in-
solvent bank protected only by this $25,000 bond? 
A. I don't lmow the length of time. 
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Q. But, to your knowledge you actually knew you were 
conducting a bank which, but for that note, was insolvent and 
also carrying on business as usual¥ 
A. Yes, sir~ .· 
Mr. Mears: We will call Mr. Wallace Jones back for just 
one question. 
The Court: You have had him on twice, Mr. Mears. 
Mr. Mears: The merger agreement copied in the minutes 
was not actually signed. I introduce the copy of the merger 
agreement which is recorded in Charter Book 193 at page 
197, as Exhibit No. 17. 
page 156 ~ Mr. Mears: The plaintiff rests. 
S. T. NOTTINGHAM, 
one of the defendants, being recalled further testified as fol-
lows: 
Examined by Mr. Heath: 
Q. Mr. Nottingham, you know Mr. Smith Wilson, do you 
notY 
A. Very well, sir. 
Q. Did you have a conversation with him last evening after 
court adjourned Y 
A. I did, yes, sir. 
Q. Did he there make any statement with regard to the 
solvency of the Cheriton Bank f 
A. Mr. Wilson was in a chair in that corner, Mr. N otting-
ham standing against the wall there on that side of the door. 
I shook hands with Mr. Wilson and said something about 
the case and he said "We all at that time thought the bank 
was solvent", and Mr. Dixie Nottingham said he thought so 
too. 
page 157 ~ THOMAS H. NOTTINGHAM, 
one of the defendants, being recalled, further tes-
tified as follows : 
Examined by Mr. Heath: 
Q. Mr. Smith Wilson has made a statement here as to some 
meeting which was attended by him, the first meeting after 
demand was made upon you in regard to this bond, and that 
you never made any claim that you had been deceived by 
any one but your sole claim was as to the smallness of the 
stock tha.t you owned. What have you g·ot to say about thatf 
.A. I don't think Mr. Wilson said the first meeting. He 
---; 
•: 
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said there were several meetings. In one of those meetings 
I happened to make a note that very day of the meeting-
By Mr. Mears: 
Q. What meeting7 
A. The one you were present at, Mr. Mears, and the one 
that Mr. Lankford was present at, the one you are talking 
about. At the time I say frankly to these gentlemen that I 
did not use the word fraud in any of it. I was trying to 
effect a compromise. If I were misled and deceived, I thought· 
it just as much-
Mr. Mears: We will never end this ease. 
By Mr. Heath: 
Q. Have you any memorandum showing whether Mr. Jones 
said this or not 7 
page 158 } A. I was present that very day and I wrote this 
down at the meeting May 1st-
Mr. Mears : He can refresh his memory and testify from it. 
The Court: He can refresh his memory, but I do not think 
he can read his notes . 
. By Mr. Heath: 
Q. All right. 
A. From this memorandum made at the time I made a 
notation in which I stated that Mr. M. S. Wilson, Mr. Ster-
ling, Dr. Goode and Mr. R. Fulton .Powell were not present. 
That all of the other Directors were present, also present 
was B. W. Mears and C. M. Lankford, Jr. 
Q. They were all who were present? 
A. They were the ones who were present, and the four I 
have named were not there. 
Mr. Heath: The witness is with you. 
Mr. Mears: We have n9 questions. 
Mr. Heath: We rest. 
End of testimony. 
pag·e 159 ~ Thereupon the plaintiff offered its Instruction 
No. 1-X, reading as follows : 
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· PLAINTIFF'S lNSTRUCTION NO. 1-X (Refused) 
'' The Court instructs the-jury that if' you believe by a pre-
ponderance of the evidence that there has been since De- . 
cember 23, 1932, when the bond in this case was executed, a 
depreciation of the assets of Cheriton Banking Company in 
at least the sum of $32,000 then they must find a verdict in 
favor of the plaintiff ag·ainst the defendants T. H. Nottingham 
and S. T. Nottingham for the sum of $6,800." 
Which said Plaintiff's Instruction No. 1-X was refused by 
the Court. 
Thereupon the plaintiff offered its Instruction No. 1 read-
ing as follows : 
PLAINTIFF'S INSTRUCTION NO. 1 (Grantee!~. 
''The Court instructs the jury that if you believe. by a pre-
ponderance of the evidence that there has been since Decenl-
ber 23, 1932, when the bond in this case was executed, a de?-
preciation of the assets of Cheriton Banking Company in at 
least the sum of $32,000 then they must find a verdict in 
favor of the plaintiff against the defendants T. H. Notting-
hanl and S. T. Nottingham for the sum of $6,800 unless they 
believe that said defendants were induced to exe-
page 160 ~ cute same by the alleged fraudulent statement of 
the Cashier as to the solvency of the bank, but 
the Court instructs the jury that the presumption is always 
in favor of fair dealings and that the law never presumes 
fraud. The defendants· therefore to be relieved of liability 
on the bond executed by them introduced in evidence in this 
case, must establish by clear and satisfactory proof all the 
following facts: 1, That T. Wallace Jones, Cashier of the 
·Cheriton Banking .Company made to them fraudulent state-
tnents for the purpose of inducing them to execute the bond; 
2, that said fraudulent statements were believed and acted 
upon by the defendants; 3, that the defendants were not in 
a position by the use of due diligence to ascertain whether 
or not said fraudulent statements we1·e true or not; 4, that 
the said defendants would not have executed said bond unless 
~aid alleged fraudulent statements had been made.'' 
"\Vhich said Plaintiff's Instruction No .. ~ was granted by 
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the Court, to which action of the Court the defendants ob-
ject and except on the ground that the third paragraph, of.. 
the facts which the Court says that the defendants would'· 
have to establish should be eliminated, that under the tes-
timony in this case the defendants were not bound to insti-
tute any investigation whatever to ascertain whether or not 
the statements made to them by the Cashier of 
page 161 } the Cheriton Banking Company as to its solvency 
were true or not. 
Thereupon the plaintiff offered its Instruction No. 2 read-
ing as follows : 
PLAINTIFF'S INSTRUCTION NO. 2 (Granted). 
''The Court instructs the jury that upon the merger of 
Farmers & Merchants Trust Bank, the Townsend Banking 
Company, Inc., and Cheriton Banking Company, Inc., on 
January 13, 1933, the three corporations became one corpora-
tion with the rights, privileges, and franchises of each of 
said corporations, and all property, real, personal and mixed 
and all debts due on whatever account and all choses in ac-
tion and all interest in any property were transferred to and 
vested in the merged corporation without further action, 
transfer, assig·nment or deed, and the merged corporation be-
come obligated for the payment of all the debts and liabili-
ties of each of the three corporations." · 
Which said Plaintiff's Instruction No. 2 was granted by 
the Court; to 'vhich said action of the Court the defendants 
object and except on the ground that in their view of the 
merger agreement between the three banks, to-wit, the Town-
send Banking Company, Cheriton Banking Company and 
· Farmers & Merchants Trust Bank, the $32,000 
page 162 ~ bond which is being sued upon here did not pass 
to the consolidated corporation brought about by 
the merger of those three bank~, and also because if such 
were the fact it has not been shown in this case that the as-
sets of the Cheriton Banking Company were not sufficient to 
pay its liabilities under t4at merger agreell?.ent as set forth 
in the bond. 
Thereupon defendants offered their Instruction: A as fol-
lows: · 
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DEFENDANTS' INSTRUCTION A (Granted). 
''The· Court ·instructs the jury that if you believe from· the 
evidence that, when the two defendants signed the bond upon 
which they are now being sued, they were assured by the 
Cashier ·of the Cheriton Banking Company that the said bank 
was solvent ·and able to pay all of its creditors without dif-
ficulty; that they signed the s~id bond in reliance upon this 
statement, and would not have signed it if this statement had 
not been made to them; but that, as a matter of fact, the 
said statement was untrue, you should find a verdict in their 
favor.'' 
Which said Defendants' Instruction A was granted by the 
Court. 
Thereupon the defendants offered their Instruction B as 
follows: 
page 163} DEFENDANTS' INSTRUCTION B (Refused). 
"The Court instructs the jury that there has not been a 
particle of evidence introduced by the plaintiff in this case 
showing or tending to show that there was any fraud or 
wrong-doing of any kind in the execution by the defendants 
of the deeds to their respective wives which have been intro-
duced in evidence here; and the jury should draw no unfa-
vorable inference whatever from the execution of these deeds 
but should accept them as absolutely honorable transactions 
between the parties concerned. The Court further instructs 
you as a matter of law, that any person has a right to pre-
fer one creditor over another.'' 
Which· said Defendants' Instruction B was refused by the 
Court, to which action of the Court the defendants object and 
except. 
Thereupon the defendants offered their Instruction C as 
follows: 
DEFENDANTS' INSTRUCTION C (Granted). 
• 
"The Court fu1-ther instructs you, as a matter of law, that 
any person has a right to prefer one creditor over another.'~ 
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Which said Defendants' Instruction C was granted by the 
Court. 
page 164 ~ Thereupon the defendants offered their Instruc-
tion D as follows: 
DEFENDANTS' INSTRUCTION D (Refused). 
''The Court instructs the jury that if they believe from 
the evidence that at the meeting of the Directors at which 
the bond at point was signed by them, it was expressly stated 
in the presence of all the Directors then present that the 
said bond should not become effective unless and until it 
was signed by all the Directors of the Cheriton Banking 
Company; that, having been signed by the defendants, it was 
left by them with the Cashier of the bank with this distinct 
understanding on their part; that at the timeR. Fulton Pow-
ell was one of the Directors of the said bank, but did not 
sign the said bond; then there was never any liability on the 
part of these two defendants on the said bond, and you 
should bring in verdict in their favor.'' 
Which said Defendants' Instruction D was refused by the 
Court to which said action of the ·Court the defendants ob-
ject and except, the same being based upon the testimony · 
which was stricken out and upon the further testimony which 
would have been introduced had the Court allowed the same 
to be introduced. 
Thereupon defendants offered their Instruction E as fol-
lows: 
page 165 ~ DEFENDANTS' INSTRUCTION E (Refused). 
''The Court instructs the jury that it is always competent 
for an alleged party to a bond to show that he was induced 
by fraud to sign the same. The Court further instructs you 
that fraud inducing one to sign an instrument may not only 
he an untrue statement, but may also be the suppression of a 
material fact. If. you believe from the evidence that, at the 
time this bond was signed by the defendant, Thomas I{. 
Nottingham, was not informed as to the existence of a prior 
pond in the sum of $25,000 executed by all the Directors of 
the bank except himself on February 13, 1932; that he had 
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never heard of the existence of any such bond _when he signed 
the present bond; that, if he had known of its existence and 
had also known that this bond was to be released and sur-
rendered up when the present bond had been executed and 
delivered in its place, he would not have executed the pres-
ent bond; then, whether it was done intentionally or not, a 
fraud was practiced upon him when the execution of the 
prior bond ~nd the purpose to have it released was not dis-
closed to him, and he is entitled to a verdict at your hand 
in this action. ' ' 
Which said Defendants' Instruction E was refused by the 
Court, to which action of the Court the defendants object and 
except. 
page 166 ~ Mr. Heath: The defendants again except to the 
action of. the Court in· striking out the testimony 
which was introduced and in refusing to receive further tes-
timony to the effect that the bond sued upon was signed by 
the two defendants upon the express understanding on their 
part, stated in the open 1neeting, at which it was signed that 
it was not to become effective unless and until it had been 
signed by all of the Directors and that, as a matter of fact. 
it was never .signed by R. Fulton Powell who was a Director 
and that therefore the said bond never became operative. 
page 167 ~ Thereupon the case was fully argued by coun-
sel and the jury retired to consider of their ver-
dict and, after due deliberation, returned the following ver-
dict: 
''We, the jury find for the plaintiff the sum of $6,800. '' 
page 168 ~ JUDGE'S CERTIFICATE. 
I, John E. Nottingham, Judge of the Circuit Court of 
Northampton County, Virginia, who presided over the fore-
g·oing trial of Farmers & Merchants Trust Bank against T. 
If. Nottingham and S. T. Nottingham, in said Circuit Court 
of Northampton County, Vir~inia, at Eastville, Virginia, July 
12th and 13th, 1937, do certify that the foregoing is a true 
and correct copy and report of the evidence, except the ex-
hibits, all of the instructions offered, amended, granted and 
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refused by the Court1 and other incidents of the said trial 
of the said cause, with the obj~ctions and exceptions of the 
respective parties as therein set forth. 
As to the original exhibits introduced in ev:idence, as shown 
by the foregoing report, to-wit: Exhibit No. 1 copy from 
State Bank Examiner's examination of Cheriton Banking 
Company, August 15, 1932; Exhibit No. 2, Minutes of Di-
rectors' meeting, December 20, 1932, of Cheriton Bank, page 
91 of Minute Book; Exhibit No. 3 $32,000 bond December 
· 23, 1932; Exhibit No. 4 Minutes of meeting of Directors of 
Cheriton Bank December 23, 1932 ; Exhibit No. 5 Waiver of 
Notice of Directors' meeting Cheriton Bank December 23, 
1932; Exhibit No. 6 Minutes of Stockholders' meeting Cheri-
ton Banking Company ;r anuary 10, 1933 ; Exhibit No. 7 copy 
of merger agreement of Townsend Banking Company, Cheri-
ton Banking Company and Farmers & Merchants 
page 169 ~ Trust Bank; Exhibit No. 8 list of A Assets of 
Cheriton Banking Company; Exhibit No. 9 list' 
of B Notes and B Bonds of Cheriton Banking Company; Ex-
hibit No. 10 Note of Cheriton Banking Company; Exhibit No. 
11 list of B Notes of Cheriton Banking Company after col-
lections; Exhibit No. 12 list of sale of stocks and bonds, and 
collections on notes of Cheriton Banking Company; Exhibit 
No. 13 deed from T. H. Nottingham to his wife, Deed Book 
93, page 206; Exhibit No. 14 deed of S. T.. Nottingham to 
his wife, Deed Book 93, page 499; Exhibit No. 15 $32,000 
bond of Directors of Cheriton Banking Company, December 
20, 1932; Exhibit No. 16 oath _of Directors; Exhibit No. 17 
merger agreement of Townsend Banking Company, Cheri-
ton Banking Company and Farmers & Merchants Trust Bank, 
in Charter Book 193, page 197; Defendants' Exhibit A $25,-
000 bond of Directors of Cheriton Banking Company; De-
fendants' Exhibit B letter from T. H. Nottingham to Par-
sons May 10, 1935; Defendants' Exhibit C letter T. H. Not-
tingham to Parsons ~fay 13, 1935; and Defendants' Exhibit 
D letter from Parsons to T. H. Notting·ham May 14, 1935, 
'vhich have been initialed by me for the purpose of identifi-
cation. 
And I do further certify that the attorneys for. the plain-
tiff had reasonable notice, in writing, given by 
page 170 ~ counsel for the defendants of the time and place 
when the foregoing report of the testimony, ex-
hibits, instructions, exceptions and other incid~nts of the 
trial would be te:J}dered and presented to the undersigned for 
signature and authentication. 
Given under my hand this 19th day of August, A. D. 1937, 
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within sixty days after the entry of the final judgment in 
said cause. 
JNO. E. NOTTINGHAM, 
Judge of the Circuit Court of North-
ampton County, Virginia. 
page 171 ~ State of Virginia, · 
County of Northampton, to-wit: 
I, Geo. T. Tyson, Clerk of the Circuit Court of the County 
aforesaid, do hereby certify that the foregoing is a true tran-
script of the record and proceedings in the suit of Farmers 
& Merchants Trust Bank v. T. H. Nottingham and S. T. Not-
tingham, except the exhibits mentioned therein, which are 
not copied at the request of the counsel for the defendants; 
that the record from pages 21 to 170, inclusive, having been 
prepared, presented and certified in accordance with Section 
6340.A of the Code of Virginia, was accepted as and for a 
part of the transcript of such record, and is accordingly cer-
tified. .And I do further certify that the notice required by 
Section 6339 of the Code of Virginia has been duly given 
and accepted by Counsel. 
Given under my hand as Clerk of said Court this 26th day 
of .August, 1937. 
GEO. T. TYSON, Clerk . 
.A Copy-Teste: 
~i. B. WATTS, C. C. 
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